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Chapter 1: Executive summary  

This Report examines the rights of refugees to gain lawful and safe access to employment in eight 
select countries in the Asian region:  Malaysia, Thailand, Indonesia, The Philippines, India, 
Bangladesh, South Korea and Japan (referred to as the “research countries”). The research is 
aimed at supporting the initiatives of Host International and Asylum Access, Malaysia, two non-profit 
organizations preparing to launch a detailed report at Global Compact for Refugees in September 
2018. The information in the report will be used to support the advocacy efforts to promote refugee 
work rights with influential stakeholders in the research countries, including governments, the Bali 
Process, UNHCR, private businesses, other employers, and civil society organizations. This report 
provides examples of feasible work rights schemes from around the region to support the adoption of 
better law and policy on this issue. 

Terms  

A refugee, for the purposes of this project, is a displaced person who has been forced to cross national 
boundaries and who cannot return home safely. The term refugee is used differently in different 
contexts. It often refers to a forcibly displaced person who has fled their country of origin.  It may also 
refer to such a person who was, in addition, granted refugee status in the country to which the person 
fled.  

Context & Background  

As of 2017, 65.6 million individuals have been forcibly displaced worldwide because of persecution, 
conflict, violence, or human rights violations, per the UN High Commissioner for Refugees (UNHCR). 
This means that 1 in 112 people in the world have been forced to leave their home -14% of these 
refugees are in Asia. The numbers are steadily increasing over the years. 
http://www.unhcr.org/figures-at-a-glance.html.  

https://en.wikipedia.org/wiki/Displaced_person
https://en.wikipedia.org/wiki/UN_High_Commissioner_for_Refugees
http://www.unhcr.org/figures-at-a-glance.html
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When we think of refugees, the first thing that comes to mind is access to food and shelter – the 
humanitarian aspect of the crisis. Once these basic human needs are addressed, there is a need to 
rehabilitate them, which starts with the fundamental right to be able to work and be gainfully employed 
in the host country. In principle, when refugees flee a crisis, they should receive initial emergency 
assistance followed by a pathway for reintegration into normal life. In practice, however, the default 
long-term response to refugees has become an indefinite dependency on aid. The needs of refugees 
have been reduced to two basics – food and shelter – and it is now assumed that the most viable way 
to provide such rights is through camps. However, this is a fundamentally flawed way of addressing 
the crisis. Without a formal system to protect their right to lawfully earn a living and build a dignified 
life in a foreign country, refugees become vulnerable to exploitation, which has a spiralling effect on 
the society - human trafficking, prostitution and physical abuse in labor markets, and illicit market for 
goods and services, just to name a few of the evils. These effects are not limited to one generation 
but spread over multiple generations; with no means of earning, the refugees have minimal access to 
education, and the children and youth fall into the same trap over the years.  

For refugees, the right to legally work and access to labor markets is the key to becoming self-reliant, 
rebuilding their lives, securing a sense of dignity, and allowing them to contribute in a meaningful way 
to their host communities. Their future, as well as the future of the host country, depends on this very 
basic right. But this is one aspect that has been long ignored by many countries.  

At the same time, providing this basic right to employment is never simple or easy to address and, 
furthermore, legal structures alone do not provide the solution to these issues.  Laws in some countries 
completely bar refugees from work and employment, be it as an employee and/or starting a business. 
Some countries have a selective approach – placing restrictions on the freedom of movement, thereby 
prohibiting refugees to move where the economic opportunities exist or placing restrictions on their 
ability to own property, start a business, or open a bank account, leading to uncertainties. Some 
countries, in principle, allow refugees to work but place restrictions; such as, limiting the sectors and 
job categories. Besides the laws that protect the right to work per se, the actual access to labor markets 
plays a crucial role, which is often lacking. Refugees also struggle with the recognition of their skills 
and diplomas, as many times documents and certificates are lost in conflicts and migration. There is 
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a stigma attached to being classified a refugee, there are unconscious biases that cause many 
impediments to getting hired and assimilated into mainstream economies.  

All these factors, including the absence of strong laws and effective implementation, lead to the 
refugees working in the "informal" sectors – which lead to a whole different set of issues for the 
refugees and the economies of the host countries. The informal economy refers to all economic 
activities by workers that are – in law or in practice – not covered (or insufficiently covered) by formal 
employment arrangements. Although it is hard to generalize about the quality and nature of informal 
employment, the characteristics include a lack of protection for non-payment of wages, retrenchment 
without notice or compensation, unsatisfactory occupational health and safety conditions and/or an 
absence of social benefits; such as, pensions, sick pay and health insurance.  

( http://www.ilo.org/asia/areas/informal-economy/lang--en/index.htm) 

Refugee Crisis in Asia  

The refugee influx into Asia has been on a steady increase over the decade. The 
below chart depicts the ever-increasing numbers of refugees around the world.  

Table 1: 

Source : https://en.wikipedia.org/wiki/Refugee_crisis 

Historically, Asia has seen many “local” refugee crises – Tibetans, the Tamilians, Afghans and the 
recent Rohingyas. In May 2015, thousands of Rohingya refugees from the Rakhine State of 
Myanmar and economic migrants from Bangladesh were found stranded in the Strait of Malacca off 
the coast of Thailand, Malaysia and Indonesia. This was the start of the latest round of Southeast 
Asia’s refugee crisis. The image of the overcrowded, shabby boats full of people – haunted and 

hungry, faced with dwindling supplies of food and water – seized the world’s attention. (Source The 
Diplomat, Why Southeast Asia's Refugee Crisis Matters, By Surin Pitsuwan and Prashanth 
ParameswaranJuly 23, 2015).  

According to UNHCR’s 2015 figures, Southeast Asia is home to more than 500,000 refugees and 
asylum-seekers. While international attention is currently focused on the plight of the Rohingya, the 
problems extend beyond that group. The crisis engulfs the Kachin, the Shan and the Chin in 
Myanmar as well as other groups, including the Karen of Northern Thailand. Asylum seekers in 
Southeast Asia also come from beyond the region itself, with refugees arriving in cities across the 
region from distant lands such as Bangladesh, China, Pakistan, Sri Lanka, North Korea, Syria, 
Somalia and the Balkans. The recent deportation of 109 Uyghurs, part of a Muslim minority group in 

http://www.ilo.org/asia/areas/informal-economy/lang--en/index.htm
https://en.wikipedia.org/wiki/Refugee_crisis
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China seeking refuge in Thailand, indicates the serious and systemic nature of the refugee crisis in 
the region. 

In the Asia-Pacific region due to lack of laws and regulations adequately protecting the refugees’ 
right to employment, the "informal economy" has grown and accounts for 60 percent of the 
workforce. There is an opportunity for countries in Asia to convert this “informal” sector into a 
structured workforce that could benefit their economies. This can happen only if better legal 
protections were provided to them. Asia is experiencing acute labor shortages. East Asia would 
have to import 275 million people between the ages of 15 and 64 by the year 2030 to maintain the 

current share of its population who are at working age. (http://www.elrha.org/map-
location/refugee-assets/ ).   

Summary of the Research Findings  

 

As is evident from the map above, the research countries examined in this report are diverse in their 
treatment of a refugee's right to work.  Where countries have acceded to relevant international 
instruments, they have more protections for refugees and allow legal employment for refugees.  
Where nations have not ratified relevant international instruments, most refugees are forced to 
engage in informal employment in the informal economy and have less realization for their right to 
work.  The Philippines, and South Korea have the strongest protections for refugees.  Bangladesh, 
Thailand, Malaysia and Indonesia have the weakest protections for them.  India and Japan fall in the 
middle of these groups – Japan with strong laws, but weak implementation and India with local laws 
that are not as strong as they could be and are not backed up by the country’s agreement to key 
international instruments. 

• A summary of how the countries fare on 3 basic parameters is captured in the summary 
chart below – 

• International & Regional Conventions - Has the research country signed relevant 
international and regional conventions?  

• Local Law & Policy – Has the research country implemented the provisions of the 
Conventions through local legislation, Orders and /or Policy and have local statutes that 
protect and confirm the right to work for refugees?  

• Implementation of Laws & Protection – Has the research country implemented, in practice, 
the international conventions and interpreted local statutes to protect the rights of the 
refugees and grant them access to be legally be employed?  

http://www.elrha.org/map-location/refugee-assets/
http://www.elrha.org/map-location/refugee-assets/
https://app.powerbi.com/reports/efb35492-f9b7-408b-89d8-7b43ddc7d23f/ReportSection?pbi_source=PowerPoint
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Legends-  

    No 

   Partially or weak and selective implementation 

   Yes 

 

 

Bangladesh is not a signatory to the 1951 Refugee Convention Relating to the Status of 
Refugees. There is no specific domestic statute or national policy that addresses refugees or 
asylum-seekers. Refugees have no formal right to work in Bangladesh and are not covered by any 
Bangladeshi labor protection law (except protection against forced labor under the Constitution). 
Refugees do not have access to the local labor market and foreigners are also not allowed to be 
self-employed, engage in trade, or own property. When refugees can secure informal work, they are 
generally underpaid, receiving approximately half the amount a Bangladeshi would receive for a 
similar job, a problem faced in most of the research countries.  

Thailand is also not a signatory to the 1951 Refugee Convention, or its 1967 protocol. As a 
result, it is not held accountable under international laws and is not required to implement any of 
these provisions into domestic law. Despite being a signatory to other international conventions, the 
Thai government has put in place only a few formal legal protections for refugees. The absence of 
legal status, statelessness and physical confinement to refugee camps are the most significant 
barriers impeding refugees' access to employment.  Thailand has no domestic laws or policies 
regarding a refugee's right to work. As a result, all refugee and asylum seekers are considered 
illegal migrants. It is illegal for illegal migrants to work in Thailand, so most refugees are either reliant 
on aid or pursue unlawful work. 

Indonesia is also not a party to the 1951 Refugee Convention. As a result, there are no 
domestic laws protecting the rights of refugees.  In fact, Point Number 4 of the Schedule to the 
Director General of Immigration Regulation No. IMI-0352.GR.02.07 year 2016, provides that a 
refugee is not allowed to look for work in Indonesia. Indonesia has been receiving refugees since 
2005, especially from Afghanistan and later from other Asian countries. Many of these refugees use 
Indonesia as a “transit” country or are employed in the informal sectors, with minimal legal 
protection.  

Malaysia is another country that is not a signatory to the 1951 Refugee Convention Relating 
to the Status of Refugees or the 1967 Optional Protocol Relating to the Status of Refugees.   
Malaysia does not have any legislative or administrative framework in place to identify and protect 
asylum seekers and refugees.  Importantly, the Immigration Act 1959/63 does not distinguish 
between asylum seekers and undocumented migrants.  Consequently, both categories are legally 
classified as "illegal immigrants" and have no rights to formal employment in the country.  

India, too, is not a signatory to the 1951 Refuges Convention and does not have any local 
statutes which expressly govern the rights of refugees. However, since India is a signatory to a 
number of conventions on human rights, refugee issues, many protections to refugees in India arise 
out of these conventions. Refugees from a foreign country are required to hold a valid passport and 
employment or business visa to work in India. These must be obtained prior to entering India. 
Refugees who do not comply with this requirement are not legally permitted to work in India. There 
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are, however, some refugee groups (mainly Tibetans and Sri Lankans) who are in India legally, 
pursuant to policies issued by the Indian government. These groups have been issued identification 
cards, and they are allowed to reside and work in India. India has followed a selective approach to 
granting rights to refugees.  

Japan is a signatory to a number of the Conventions on human rights, refugee issues and 
related  matters, including the Refugee Convention of 1951. Many protections to refugees in Japan 
arise out of these conventions.  In Japan there are statutes that confer certain rights to refugees, 
which are detailed in the country report.  However, in practice, individuals are rarely granted refugee 
status.  For the small number of people who are granted refugee status, conflicting laws that limit 
authorization to work prove to be a challenge to earn a livelihood. The domestic law does not 
respect a refugee’s right to work and/or right to self-employment. Refugees who are highly likely to 
obtain official refugee status can work immediately after submitting their refugee application, but the 
number of such official refugees is very limited under Japanese law. 

The Republic of the Philippines has acceded to the 1951 United Nations Convention Relating 
to the Status of Refugees, the 1967 Protocol Relating to the Status of Refugees and the 1954 United 
Nations Convention Relating to the Status of Stateless Persons. In the Philippines the situation is a 
little better as refugees are allowed to work under an Executive Order. Though there is no specific 
statute in the Philippines that protects a refugee's right to work, the Policy allowing refugees the right 
to work in the Philippines is embodied in Department of Labor and Employment Order No. 186-17, 
which states that refugees and stateless persons recognized by the Department of Justice are 
exempted from securing an employment permit to be able to work in the Philippines.  

From among the eight Countries that were part of this research, South Korea is the only 
Country that has not only signed the relevant International Conventions but also has implemented 
the substantive provisions in the Convention as well as incorporated the principle of non-refoulment 
through a statute - the Korean Refugee Act. Article 30 of the Korean Refugee Act (Act No. 14408 
effective as of 20 December 2016) provides that a "refugee who stays in the Republic of Korea shall 
be treated in accordance with the Refugee Convention notwithstanding other laws and regulations". 
Ratification of the Refugee Convention, the convention has the same effect as Korean domestic law 
without the enactment of any national law to implement the convention into domestic law.  

Concluding Remarks  

Refugees should be looked at from beyond just a humanitarian angle -  they are an integral part of a 
country’s economy. They bring diverse skills and talents, and when countries start looking at them 
as resources, rather than “victims,” the integration becomes easier. Refugees are not economically 
different from anyone else. The only thing that makes the economic lives of refugees distinct from 
those of citizens or other migrants is the regulation that affects whether or not they can participate 
fully in the economy. When faced with new markets, regulatory contexts and social networks, 
refugees are often highly innovative, coming up with creative ways to support themselves, benefiting 
the economies of the host countries in turn.  Refugees need support to overcome the barriers to 
employment, and employers need support to access this untapped labor source. All of this starts 
with providing basic legal frameworks that protect and preserve their right to engage in safe and 
lawful employment in their host countries. 
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Chapter 2: International and regional 
conventions and frameworks in Bangladesh
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1. International and regional conventions       
governing refugees in Bangladesh  

1.1 Overview of which International Conventions 
Bangladesh is a party to  

• The Convention and Protocol Relating to the Status of Refugees (“Refugee Convention”)  

• Bangladesh is not a party to this convention. As a result it is not held accountable under 
international laws and is not required to implement any of these provisions into domestic 
law.  

• The Convention on the Elimination of All Forms of Discrimination Against Women 
(“CEDAW”) 

Bangladesh is a party to this convention and entered reservations for this convention in 1984 which is 
incorporated in the Prevention of Women and Children Repression Act 2000.  Whilst Bangladesh 
entered four reservations originally,  only two remain in place today: Article 2 and Article 16 (1c).  
Article 2 dictates that state parties ratifying CEDAW declare intent to enshrine gender equality into 
their domestic legislation, repeal all discriminatory provisions in their laws, and enact new provisions 
to guard against discrimination against women. Article 16 (1c) dictates that state parties shall take all 
appropriate measures to eliminate discrimination against women in all matters relating to marriage 
and family relations and, in particular, shall ensure a basis of equality of men and women. In regards 
to the relevant provisions relating to refugee's rights to safe and lawful employment/work/livelihood, 
Article 18 addresses to the States Parties to take all appropriate measures for women to have the 
right to same employment opportunities, free choice of profession, equal remuneration, social security, 
protection of health and safety in working conditions, including the safeguarding of the function of 
reproduction.  

• The International Covenant on Civil and Political Rights (“ICCPR”) 

Bangladesh is a party to this convention and entered one reservation for this convention in 2000: 
Article 14 paragraph 3(d). Article 14 paragraph 3(d) provides that no trial shall be in absentia. 
Bangladesh have reserved such a right where the individuals concerned are fugitives from justice and 
declares that resource constraints mean that it cannot necessarily segregate prisons or provide 
counsel for accused persons.  In regards to the relevant provisions relating to refugee's rights to safe 
and lawful employment/work/livelihood, Article 8 states that no one shall be held in servitude, 
specifically regarding work that forms part of normal civil obligations.  

• The International Covenant on Economic, Social and Cultural Rights (“ICESCR”) 

Bangladesh is a party to this convention and has entered no reservations. In regards to the relevant 
provisions relating to refugee's rights to safe and lawful employment/work/livelihood, Article 6 
addresses the right to work for everyone. Furthermore, Article 7 addresses the right to the enjoyment 
of just and favourable conditions of work. Finally, Article 15 presents the general livelihood rights to 
be enjoyed by everyone.  

• The Protocol to Prevent, Suppress and Punish Trafficking in Persons ("PPSPTP") 

Bangladesh is a party to this convention and has entered no reservations. In regards to the relevant 
provisions relating to refugee's rights to safe and lawful employment/work/livelihood, Article 6 states 
that each State Party shall consider implementing measures to provide for the physical, psychological 
and social recovery of victims of trafficking in persons, including, in appropriate cases, in cooperation 
with non-governmental organizations and in particular the provision of employment, educational and 
training opportunities.  
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• The ASEAN Human Rights Declaration 

Bangladesh is not a party to this convention. As a result it is not held accountable under international 
laws and is not required to implement any of these provisions into domestic law. 

• The ASEAN Convention Against Trafficking in Persons 

Bangladesh is not a party to this convention. As a result it is not held accountable under international 
laws and is not required to implement any of these provisions into domestic law. 

1.2 Relevant provisions interpretation and application by international bodies and regional bodies 
in relation to the right to work for refugees 

None of the relevant international conventions have been interpreted and applied regionally. The 
relevant provisions have been ratified by the Bangladeshi government, however there is no specific 
domestic law relating to refugees. In Bangladesh, like other common law countries, international 
treaties are not automatically incorporated and applied in the domestic legal system until a statute has 
been enacted to give effect to the treaty provisions at the domestic level.  Therefore, absent 
incorporation into domestic law, the international instruments are not enforceable in courts of law in 
Bangladesh.  Refugees must therefore seek protection under the general laws (most notably the 
Constitution) which provides the minimum standards of treatment for refugees.  Article 31 of the 
Constitution of Bangladesh provides for protection of the law for every person within Bangladesh for 
the time being; Article 32 guarantees protection of life and personal liberty of all persons; Article 33 
provides for safeguards regarding arrest and detention of any person; Article 34 prohibits all forms of 
forced labour generally; and Article 35 affords protection to all persons in respect of trial and 
punishment. These rights and protections will extend to every person within the territory of 
Bangladesh, including refugees. The two other principles that are very important for providing 
protection for refugees are non-discrimination and protection from persecution (i.e. denial of life, liberty 
and personal security). Both of these are enshrined in the ICCPR and the ICESCR.  

1.2 Relevant recommendations and observations in the 
context of Bangladesh's Universal Periodic Review and 
other human rights mechanisms 

Bangladesh's next Universal Periodic Review is scheduled for May 2018. Prior to this, Bangladesh 
received its last review in 2013, in which CEDAW urged Bangladesh to pursue its law review process 
with the view to harmonizing its domestic legislation with its obligations under the Convention within a 
clear time frame.  Furthermore, CEDAW suggested to Bangladesh that it should enhance its law 
reform through partnership and collaboration with religious leaders, lawyers and civil society 
organizations including women’s nongovernmental organizations.  

CEDAW and the United Nations High Commissioner for Refugees ("UNHCR") urged Bangladesh to 
consider ratifying Refugee Conventions 1951 and 1967,  and consider acceding to the 1954 
Convention relating to the Status of Stateless Persons and the 1961 Convention on the Reduction of 
Statelessness.  Finally, CEDAW welcomed Bangladesh’s willingness to consider withdrawing its 
reservations to Articles 2 and 16.1(c) of the CEDAW convention.  Bangladesh demonstrated this 
willingness in their responses, stating that The Law Commission of Bangladesh had undertaken a 
review of the possible withdrawal of the reservations to Article 2 and Article 16.1.(c) of CEDAW in 
2012, and submitted its recommendations to the Government, which currently being examined by the 
concerned Ministries. It seems that such a positive statement however has not lead to a positive 
outcome, as their reservations still remain in place currently.  

Additionally, during this review the CRC urged Bangladesh to ratify its reservations towards Article 14 
paragraph 3(d) of the ICCPR. Bangladesh did not respond to this suggestion during their responses.  
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1. Domestic Laws governing refugees in 
Bangladesh 

1.1 Background 

• The vast majority of refugees in Bangladesh are Rohingyas fleeing persecution in Myanmar. 

• Technically, the Rohingyas are stateless because the Myanmar government does not 
recognise their citizenship. They still class as refugees, however, because they are fleeing 
persecution.   

• In January 2018, Bangladesh signed a repatriation agreement with Myanmar, seeking to 
return Rohingya refugees to that country. It is therefore unlikely that the Bangladeshi 
government aims to facilitate employment access for refugees. 

1.2 To What extent does Domestic law Respect a 
Refugee's right to work and/or right to self-
employment? 

a) Is there a national law that protects a refugee's right to work? If not, is there a relevant policy? 

No, there is no national law that protects a refugee's right to work or right to self-employment. 

Certain provisions in the Constitution of the People's Republic of Bangladesh (the "Constitution")  can 
be interpreted as protecting the rights of refugees. In relation to work, Article 34 prohibits all forms of 
forced labour by any person. This protection includes refugees. 

b) Have international and/or regional provisions been transported/implemented into domestic 
laws? To what extent does national law or policy conform to relevant regional and 
international provisions? Have relevant provisions been interpreted and applied 
domestically? 

Bangladesh is not a party to the UN Convention Relating to the Status of Refugees 1951 or the 
Protocol of 1967. However, Bangladesh is obliged to protect refugees under certain other international 
human rights instruments. For example, Bangladesh voted for the United Nations Declaration on 
Territorial Asylum in the General Assembly, which strengthens its obligations of protection, asylum 
and non-refoulement. Bangladesh is also a party to the International Labour Organization's 
Convention Number 118, which provides for social security to refugees and stateless persons living 
in the territory of the signatory state. Additionally, Bangladesh has been a member of the Executive 
Committee of the High Commissioner's Programme (EXCOM) since 1995. EXCOM, a body composed 
of 94 governments, oversees UNHCR's budgets and advises on refugee protection. Since 2014 
Bangladesh has also been a member of the Convention on the Rights of Migrant Workers and their 
Families. 

It can be argued that national policy does not conform with Bangladesh's international treaty 
obligations. For example, Bangladesh is a signatory of the UN Declaration of Human Rights (UNDHR) 
1948. Article 15 states that every person has a right to a nationality . The Myanmar government is 
refusing to grant nationality to the Rohingyas. It may be therefore be incumbent on Bangladesh to 
confer citizenship on Rohingya refugees. Yet Bangladesh has recently signed a refoulement 
agreement with Myanmar. 

Bangladesh ratified the Convention on the Elimination of All Forms of Discrimination against Women 
(“CEDAW”) in 1984. Today, it retains reservations on two articles: Article 2 and Article 16(1c). Article 
2 mandates that state-parties ratifying the Convention declare their intent to enshrine gender equality 
in their domestic legislation, repeal all discriminatory provisions in their laws and enact new provisions 
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to guard against discrimination against women. Having a reservation on Article 2 of the CEDAW 
contradicts Articles 10, 19, 27, 28 and 29 of the Constitution of Bangladesh.  The government, 
however, made commitments to withdraw the reservations when it submitted a periodic report in 2004 
after it was reviewed by the Ministry of Law, Justice and Parliamentary Affairs. A recent report by the 
Law Commission also indicates the potential for withdrawal of the reservations.    

Bangladesh is not governed by Sharia law per se; it is only personal and family issues that are 
governed by the laws based on religious provisions in the absence of a Uniform Family Code . 

Article 16 (1c) CEDAW dictates that state-parties should take all appropriate measures to eliminate 
discrimination against women in all matters relating to marriage and family relations and, in particular, 
shall ensure a basis of equality of men and women. 

Bangladesh had also ratified the Optional Protocol in 2000 with the reservation that it would not 
undertake the obligations arising out of Articles 8 and 9 of said Optional Protocol, which establishes 
an inquiry procedure that allows the Committee to initiate a confidential investigation by one or more 
of its members where it has received reliable information of grave or systematic violations by a state-
party of rights established in the Convention. In July 2011, Bangladesh ratified the UN Convention 
against Transnational Organized Crime of 2000, however it has not yet ratified its Protocol to Prevent, 
Suppress and Punish Trafficking in Persons, especially Women and Children (“Trafficking Protocol”) 
to allow it to be part of this international legal framework. Although Bangladesh has not ratified the 
Trafficking Protocol, it has made efforts to strengthen its response to trafficking in persons by being a 
part of the South Asian Association for Regional Cooperation (“SAARC”), and its Convention on 
Preventing and Combating Trafficking in Women and Children for Prostitution and its Convention on 
Regional Agreements for the Promotion of Child Welfare in South Asia  

Bangladesh has not transposed its international obligations into domestic law. In practice, therefore, 
international human rights are unenforceable in Bangladeshi courts .However, in its national report 
submitted for the 2013 Universal Periodic Review, Bangladesh noted that its Supreme Court has in 
practice recognised human rights which have not been expressly incorporated into the Constitution 
and has enforced international treaty provisions in the national legal regime.  

c) are refugees treated/defined in domestic laws? Are they differentiated from other populations 
of non-citizens? 

There is no specific domestic law or national policy that deals with refugees or asylum-seekers. 

In the absence of any specific legal framework, Bangladesh relies on the following statutes to govern 
its conduct towards non-citizens: 

• Registration of Foreigners Act 1939; 

• Passport Act 1920; 

• Bangladesh Citizenship (Temporary Provision) order 1972; 

• Extradition Act 1974; and 

• Naturalization Act 1926. 

The Foreigners Act 1946 and the Registration of Foreigners Act 1939 regulate the entry, departure, 
presence and presence of foreigners in Bangladesh. Under these statutes refugees are considered 
as foreigners. 

In many ways the Constitution treats refugees and other non-citizens the same way as Bangladeshis. 
Article 31 of the Constitution provides for legal protection for every person in Bangladesh for the time 
being; Article 32 guarantees protection of life and personal liberty of all persons; Article 33 provides 
for safeguards regarding arrest and detention of any person; Article 34 prohibits all forms of forced 
labour generally; and Article 35 affords protection to all persons in respect of trial and punishment. 
These rights and protections will extend to every person within the territory of Bangladesh, including 
refugees. 
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Section 4A of Bangladesh Citizenship (Temporary Provisions) Order, 1972 states that government 
may, upon application, grant right of permanent residence to any person on conditions imposed by 
the government. Current policy suggests that this is unlikely, however, especially for a refugee. 

a) Does the law provide differential treatment in respect to the right to work/self employment for 
refugees and the general population or other populations of non-citizens? 

Refugees have no formal right to work in Bangladesh and are not covered by any Bangladeshi labour 
protection law (except protection against forced labour under the Constitution). Refugees do not have 
access to the local labour market. Refugees and foreigners are also not allowed to be self-employed, 
engage in trade or own property. When refugees can secure informal work, they are generally 
underpaid, receiving approximately half the amount a Bangladeshi would receive for a similar job 

1.3 Are refugees able to enjoy legal access to labour 
permits, fair treatment in the workplace, and justice for 
work rights violations? 

b) Are refugees able to obtain labour permits? If yes, what are the legal and administrative 
processes for refugees to obtain labour permits? 

The Government has the power to recognise a refugee's right to work, but has chosen not to exercise 
this power. No refugee is allowed a labour permit to work outside the camps, though the Government 
has tolerated some unofficial employment. 

c) What options are there for foreign nationals outside the country to be able to obtain labour 
and student permits? What are the legal and administrative processes for foreign nationals 
outside the country to obtain work and student permits? 

Work Permit: 

A work permit is mandatory for every foreign national seeking employment in Bangladesh. Three 
government authorities issue work permits in Bangladesh: 

• for private sector industrial enterprise, branch office and liaison office, outside of Export 
Processing Zone (EPZ), the Bangladesh Investment Development Authority (BIDA) is the 
authority that grants work permits; 

• for employment of foreign nationals in the EPZ, Bangladesh Export Processing Zones 
Authority (BEPZA), grants work permits; and 

• for employment of foreign national in any non-government organization (NGO), the NGO 
Affairs Bureau is the relevant authority for granting work permits. 

In In all cases, the local employer, as the sponsor, has to file the application for work permits.   

Work permits are available to non-citizens who are 18 and over with the right skillset may obtain a 
work permit. In any case, the number of foreign employees should not exceed 5% in the industrial 
sector and 20% in the commercial sector as a percentage of the total employees, including top 
management personnel. 

A fee of BDT 5,000 applies in order to obtain a work permit. This is the equivalent of $60, a 
considerable sum for a refugee. 

Student Visa: 

Foreign students can enter Bangladesh on a student visa. They must obtain a sponsorship letter from 
someone in their country of origin. They must also provide proof of bank account statements showing 
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their ability to pay, in addition to proof of property and financial support. This is a high threshold for 
refugees. 

Foreign students may not take up employment in Bangladesh while on a student visa. There is no 
scope to convert a student visa into an employment visa, and so former students must apply for a 
work permit by following the process outlined above. 

d) Does the law allow for employers to engage foreign nationals where there are particular 
labour needs? 

As stated above, only high-skilled foreign technicians and professionals can be employed through a 
work permit. The authorities usually do not permit employment of foreign citizens in positions which 
can be filled by Bangladeshi citizens. In any case, the number of foreign employees should not exceed 
5% in the industrial sector and 20% in the commercial sector of the total employees, including top 
management personnel.  

e) Are there any options for the naturalisation or other long-term residency for foreign nationals 
in the country on the basis of holding an employment, student or other type of visa? 

Section 4A of the Bangladesh Citizenship (Temporary Provisions) Order 1972  states that government 
may, upon application, grant the right of permanent residence to any person on conditions imposed 
by the government. 

Any foreigner, whose country of origin does not prevent a Bangladeshi citizen being naturalised there, 
may apply to be naturalised in Bangladesh. According to Section 3(1) the Naturalisation Act 1926 , 
the Government may grant a certificate of naturalisation to any person who satisfies the Government: 

• that he is not a minor; 

• that he is neither a citizen of Bangladesh nor a subject of any state of which a citizen of 
Bangladesh is prevented by or under any law from becoming a subject by naturalisation; 

• that he has resided in Bangladesh throughout the period of twelve months immediately 
preceding the date of the application, and has, during the seven years immediately preceding 
the said period of twelve months, resided in Bangladesh for a period amounting in the 
aggregate to not less than four years; 

• that he is of good character; 

• that he has an adequate knowledge of a language which has been declared by the Central 
Government, by notification in the Official Gazette, to be one of the principal vernaculars of 
Pakistan; and 

• that he intends, if the application is granted, to reside in Bangladesh or to enter or to continue 
in the service of the State in Bangladesh. 

The grant of a certificate of naturalisation is in the absolute discretion of the Government. There are 
two main problems: 

• a good knowledge of the language is difficult if refugees remain in camps; and 

• the requirement to be of good character gives the authorities a lot of discretion. 

f) Are there legal restrictions on the kinds of positions refugees are able to hold or employment 
they are able to engage in? 

Legally , refugees are not allowed to take up employment at all. 

In practice, movement restrictions and prohibitions on working outside the camps mean that refugees 
either work illegally or are confined to working in the camps on whatever may provide them with an 
income. These are strong de facto constraints on the type of work a refugee can do . Moreover, there 
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are no procedures for recognition of foreign diplomas held by refugees, which limits their ability to 
attain higher positions. 

g) Do refugees receive the protection of labour laws on par with nationals and other non-
nationals? In particular, freedom of movement in relation to work opportunities, legal 
standards for fair wages, protection against workplace violations and abuse, and other 
relevant labour laws. Please include review of constitutional provisions and any applicable 
national human rights legislation. 

Refugees are not allowed to work. Article 20 of the Constitution  states that work is only a right for 
citizens. If the Government were to grant refugees the right to work, Bangladeshi labour law would 
provide mixed protection. For example, the Labour Act 2006  applies to 'workers', defined as 'any 
person employed in an establishment or industry'. This would theoretically cover refugees. Article 34 
prohibits forced labour by anyone. However, only citizens have the right to form unions (Article 38). 
This means that refugees would find it hard to enforce whatever laws exist to protect them, if they 
were granted the right to work in the first place. 

h) Is there any relevant case law where refugees have pursued cases against employers for 
violations of work rights, either through civil or criminal mechanisms? Is there any relevant 
case law where refugees have pursued statutory compensation for violations of work rights? 
If so, what were the outcomes? 

There is no relevant case law. However, a Supreme Court Advocate named Tanzim Al Islam has filed 
a petition with the High Court of Bangladesh . He hopes that the High Court will direct the Government 
to create a domestic law specifically for refugees. He bases his argument on Article 31 of the 
Constitution, which provides a right to legal protection for all people. He contends that the failure to 
promulgate refugee laws places the Government in breach of Article 31. 

i) Are refugees entitled to legal aid for labour-related disputes? 

No. 

The Government passed the Legal Aid Act, 2000  to help poor 'litigants'. A 'litigant' is defined as any 
person who is the plaintiff or accused, which would include refugees. The major problem is that 
refugees currently have no right to work, and so could not benefit from this legal aid. 

j) Are there laws which would enable or impede the implementation of work rights schemes for 
refugees? 

The Government is actively restricting access to work for refugees. In 2011 it outlawed paid work in 
the camps except for rickshaw repair. It also closed most shops established by refugees. In 2012, the 
Government ignored UNHCR advocacy and allowed no new training in the camps. In 2013 the 
government refused to permit grants in favour of refugee businesses . 

2.4 To what extent does the state take positive action to facilitate refugees' access to safe and 
lawful employment? 

k) Are there any specific 'refugee work schemes'? If so, what is the legal basis for any schemes 
that are currently available? Were any legislative amendments made for these schemes to 
be operational? What is the process for refugees to be able to access these work schemes? 
What are the conditions associated with these work schemes? (i.e. limited to specific 
nationalities, industries, genders, time periods, payments, etc). 

No, there are no specific 'refugee work schemes'. 

l) Do refugees have equal access to education and vocational training? 
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Refugees' access to primary school education was informally allowed in the camps in 1999. This was 
formalised in 2008. The Government currently allows Grade 6 and 7 education (equivalent to the first 
two years of secondary school). Rohingyas living outside the camps do not have access to education 
. 

The Government allows the UN to provide this education, but it is not on an equal level with the local 
population, and refugees are not allowed to attend schools outside the camps. 

m) Are there any examples of the government actively promoting inclusive labour laws and 
employment for refugees? 

No, the Government has not provided inclusive employment for refugees. However, some of the 
labour laws would extend to refugees if they were allowed to work. 

1.4 Gaps in Domestic Law 

Where relevant, based on the domestic law research findings, what opportunities, gaps and/or 
conflicts in the law have been identified? What legal arguments could be made in respect of those 
opportunities, gaps and/or conflicts to advance the position that government must ensure refugees' 
right to fair and lawful employment? 

• Asylum Access and Host International could pressure the Bangladeshi Government to sign 
up to the Convention and Protocol Relating to the Status of Refugees 
https://www.gdrc.org/doyourbit/refugee-convention.pdf. Articles 18 and 19 provide refugees 
with the right to wage-earning employment and self-employment . 

• The next step would be to integrate these provisions into a national law for refugees. 
Refugees would then have the protection of Bangladeshi courts. Once that law is in place, 
labour laws can be extended to properly cover refugees. For example, Article 20 of the 
Constitution should grant refugees the right to work as well as citizens. 

• In the absence of new domestic laws, Asylum Access and Host International can rely on 
international law to put pressure on the Bangladeshi Government. One potential strategy is 
to create a causal link between a lack of workers' rights and fundamental abuse of human 
rights. For example, undocumented refugee women and are particularly vulnerable to sexual 
and physical attacks. Many refugee households are headed by women who are often forced 
into sex work in order to survive. Sometimes refugee children are trafficked for domestic work 
. Though Bangladesh has signed no international treaties compelling it to enable refugees to 
work, it has signed the UNDHR. Where the Bangladeshi government fails to grant the right 
to work, that leads to breaches of the UNDHR. 

• Asylum Access and Host International could support Advocate Tanzim Al Islam's petition. His 
argument is that there is a right to protection of law for all people under Article 31 of the 
Constitution. If there is no specific law for the protection of refugees, the state is in breach of 
Article 31. 

• It could be argued that Section 4 of the Foreigners Act 1946  is incompatible with the UNDHR 
and the International Covenant on Civil and Political Rights. Article 12 of the Covenant states 
that freedom of movement shall not be restricted unless it is "necessary to protect national 
security, public order, public health or morals or the rights and freedoms of others". Article 
13(1) of the UNHDR 'everyone has the right to freedom of movement and residence within 
the borders of each state'. Asylum Access and Host International might contend that confining 
refugees to camps is disproportionate and not strictly necessary for the protection of public 
order. 

• Refugees are represented in the camps by elected Camp Management Committee/Block 
Management Committee members. These Committee members have contact with the Office 
of the Refugee Relief and Repatriation Commissioner (RRRC), which oversees the camps . 
Asylum Access and HOST International could use these committees as a way of pressing for 
rights to work.  
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1. International and Regional Conventions 
and Frameworks in Thailand 

1.1 Background 

As of March 2018, the UN Refugee Agency has recorded 99,886 refugees living in nine refugee camps 
in Thailand.  Despite being a signatory to various international conventions, the Thai government has 
put in place few formal legal protections for refugees. The absence of legal status, statelessness and 
physical confinement to refugee camps are the most significant barriers impeding refugees' access to 
employment.   

1.2 Convention on the Elimination of All Forms of 
Discrimination Against Women (“CEDAW”) 

Thailand acceded to the CEDAW on 9 August 1995.  Art 11(a) defines the right to work 'as an inaliable 
right of all human beings'.  The principles have been transposed into Thai law through the Gender 
Equality Act 2015, which prohibits discrimination on the basis of gender.  However, due to refugees' 
lack of legal status and exclusion from employment, this provision is deemed not apply to refugees. 
Thailand has withdrawn progressively its reservations for Articles 9 paragraphs 2, 7, 10 and 16 and 
has only maintained such for of Article 29 paragraph 1, which  removes Thailand from the ambit of the 
International Court of Justice when two or more state-parties cannot settle a dispute relating to the 
interpretation or application of the Trafficking Protocol. 

In November 2016, the Human Rights Watch submitted to a report on Thailand to the CEDAW 
regarding the status of women and children refugees and asylum seekers.  

In this report they stated that migrant women “are more vulnerable to sexual abuse, sexual harassment 
and physical violence, especially in sectors where women predominate.” In general migrant workers 
continued to be abused with impunity by local police, civil servants, and employers, as already 
documented in Human Right Watch’s 2010 report “From the Tiger to the Crocodile: Abuse of Migrant 
Workers in Thailand.” They also noted that employers often withheld migrant workers’ identification 
documents, which are key to proving their legal presence in the country and their work status. They 
are victims of extortion by the police, who demand money or valuables from migrants held in police 
custody in exchange for their release, often the equivalent of one to several months’ pay for one 
extortion incident. When migrants do file a complaint, local police and officials frequently ignore or fail 
to effectively investigate these complaints. The report also outlined that the livelihood of migrants was 
restricted in many ways, such as being barred from forming associations and trade unions, taking part 
in peaceful assemblies, and facing restricted freedom of movement. Often, they cannot leave the area 
where they work without written permission from employers and district officials. 

The Human Rights Watch also reported that undocumented migrant workers are highly vulnerable to 
deception by labour brokers, typically from their own countries, who deliver them into the hands of 
Thai employers who then compel them to work through use of threats, force, and physical 
confinement. 

The report stated that domestic work is performed mostly by women and girls, and is one of the most 
undervalued and least regulated forms of employment. Domestic work is often seen as not constituting 
“real” work, leading to exploitation and abuse. In Thailand, domestic workers are excluded from 
protection in many labour laws. 

Lastly, the Human Rights Watch particularly raised concerns about child migrants. Under Thai law, all 
migrants with irregular immigration status, even children, can be arrested and detained. Thailand holds 
thousands of migrant children in detention each year, in conditions that imperil their physical health. 
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1.3 The International Covenant on Civil and Political Rights 
(“ICCPR”) 

Thailand acceded to the ICCPR on 29 October 1996. Whilst the ICCPR does not in itself articulate a 
right to work, it enshrines several related rights, which ought to offer some protection in principle. Art 
8 states that all have the right from forced labour and slavery.  This is particularly relevant to refugees 
in Thailand, many of whom are vulnerable to human trafficking and forced labour. Art 22 guarantees 
the right to freedom of assembly and association, and Art 26 proclaims the right to equality before the 
law. 

Although the Thai government has on numerous occasions expressed a commitment to the protection 
of refugees, there remains little evidence of any such implementation. There are reports of refugees 
being detained, in some cases, indefinitely and arbitrarily in immigration detention centres, under 
substandard living conditions.  The UN Human Rights Committee, in its 2017 review of the ICCPR, 
consequently recommended that Thailand 'refrain from detaining refugees, asylum seekers, and 
migrants and implement alternatives to detention'.  

1.4 The International Covenant on Economic, Social and 
Cultural Rights (“ICESCR”) 

Thailand acceded to the ICESCR on 5 September 1999. Art 7 recognises 'the right of everyone to the 
enjoyment of just and favourable conditions of work.'  Refugees in Thailand, however, are prohibited 
from working and are not therefore protected under Thailand's Labor Protection Act.  

1.5 The Protocol to Prevent, Suppress and Punish 
Trafficking in Persons (the Trafficking Protocol) 

The Trafficking Protocol was ratified by Thailand on 17 October 2003.  For the Trafficking Protocol, 
the Thai government stated that it would not be bound to paragraph 2 of Article 15 relating to the 
competence of the International Court of Justice when two or more state-parties cannot settle a dispute 
relating to the interpretation or application of the Trafficking Protocol. The US Department of State 
concluded that the Thai government has fallen short of implementing the minimum standards for the 
elimination of human trafficking and has recommended that the Thai government improves 
mechanisms for actively screen for victims amongst particularly vulnerable populations such as 
refugees and stateless people.  In 2008 the Thai government passed the Anti-Trafficking Persons Act 
(amended it 2016), which imposes penalties of up to 12 years imprisonment for human trafficking and 
up to 20 years for the trafficking of children.  Whilst these measure do not in themselves offer 
employment opportunities for refugees, they are intended to offer some level of protection from 
becoming a victim of forced labour.  

1.6 The ASEAN Human Rights Declaration 

The ASEAN Human Rights Declaration has been adopted by Thailand. Art 27(1) declares that 
everyone enjoys the right to work. However, due to the absence of legal status for refugees, they do 
not benefit legislation that flows from this. 

1.7 Persons 

Thailand ratified the ASEAN Convention Against Trafficking in Persons in July 2016. Government 
agencies participated in multidisciplinary teams, using a standard questionnaire for the purposes of 
identifying victims.  However, due to the limited authorised period for identification, this process often 
leaves many victims unidentified. The Thai government adopted Cabinet Resolution 10/01 B.E. 2560 
on 10 January 2017, under which a 'Committee for the Management of Undocumented Migrants and 
Refugees' has been created to help develop screening policies for migrants and refugees.  Whilst this 



    A Trust Law Project 
    Supported by Nokia 

 

  24 / 132 
   

lays the ground work for further action, there has been concern that restrictive and potentially 
discriminatory criteria could worsen the current difficulties faced by refugees.  

1.8 Other Regional Forums and Mechanisms 

At the regional level, Thailand is one of the founding members of the Association of Southeast Asian 
Nations (“ASEAN”) and it ratified the ASEAN Convention against Trafficking in Persons, Especially 
Women and Children (“ACTIP”) on 24 July 2016, becoming the third Asian nation to do so. It is also a 
member of the Bali Process on People Smuggling, Trafficking in Persons and Related Transnational 
Crime. Thailand also participates in the Asian African Legal Consultative Organisation (AALCO), an 
inter-regional consultative group. There have been several attempts to evolve a regional position on 
refugees, although of a non-binding nature. Significantly, in 1966 the AALCO adopted the Collection 
of Principles concerning the Treatment of Refugees which offered a definition of the term “refugee” in 
a manner similar to the UN Refugee Convention of 1951. 

1.9 Comments and Recommendations 

The Leitner Centre for International Law & Justice noted that the refugee camps located along the 
Thai-Myanmar border, have greater enforcement of restrictions on freedom of movement and the right 
to work as well as fewer resources and services, thereby creating conditions in which refugees are 
often coerced to return to Myanmar. 

It was recommended, under the Universal Periodic Review 2016, that Thailand should ratify the 1951 
Convention Relating to the Status of Refugees and implement legislation providing asylum seekers 
and refugees with legal status in line with international standards, especially abiding the principle of 
non-refoulment and provide access to legal status for asylum seekers and refugees without 
discrimination. However, no specific reference to the access to “right to work” for refugees and asylum 
seekers under the recommendations.  

The UN Universal Periodic Review has made the following comments and recommendations : 

• The Thai government has set a target of granting legal status to approximately 300,000 
persons within a time frame of three years. The Committee on Elimination of Racial 
Discrimination welcomed this target and recommended addressing the problem of 
statelessness by resolving gaps in the Nationality Act.  

• The Committee on Economic, Social and Cultural Rights has recommended that the 
detention of asylum seekers, refugees and migrant be limited to a strict minimum and 
enforced only where absolutely necessary.  

• The Special Rapporteur on trafficking has also recommended a review of Thai labour and 
migration laws to provide low or semi-skilled employment opportunities for migrants that 
would leave them less vulnerable to trafficking and exploitation.  
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1. Domestic laws governing refugees in 
Thailand 

1.1 Political background of refugees in Thailand 

Thailand hosts a large refugee and asylum-seeker population, many of whom are fleeing the on-going 
turmoil in Myanmar. The UNHCR calculates that there are over 100,000 Burmese refugees, only half 
of which are registered, living in nine refugee camps along the Thailand-Myanmar border . Thailand 
has hosted refugees from Myanmar for more than three decades . Until 1995, refugees on the 
Thailand-Myanmar border lived in village-type settlements and were allowed to travel outside the 
camps to get food and shelter materials. Due to attacks in 1995 the village-type settlements were 
merged into large, sprawling camps that became increasingly dependent on outside aid as residents 
became more and more restricted on space and movement . On top of Burmese refugees living in 
camps, Thailand has an estimated 10,000 urban refugees of over 40 nationalities . The issue of 
stateless people is also a significant problem in Thailand, mainly due to the fact that the Rohinga 
population of Myanmar are not considered Burmese citizens by the Burmese government. Stateless 
individuals have no protection under the law in Thailand and are considered illegal migrants.  

1.2 To what extent does domestic law respect a refugee’s 
right to work and/or right to self-employment? 

• Is there a national law that protects a refugee’s right to work? If not, is there a relevant policy? 

No, Thailand has no domestic laws or policies regarding a refugee's right to work. In Thailand there is 
no legal recognition for a refugee. As a result all refugee and asylum seekers are considered illegal 
migrants. It is illegal for illegal migrants to work in Thailand and so most refugees are reliant on aid, or 
pursue unlawful work . 

• Have international and/or regional provisions been transported/implemented into domestic 
laws? To what extent does national law or policy conform to relevant regional and 
international provisions? Have relevant provisions been interpreted and applied 
domestically?  

Thailand is not a signatory to the 1951 Refugee Convention, or its 1967 protocol . As a result it is not 
held accountable under international laws and is not required to implement any of these provisions 
into domestic law. 

However, Thailand is a party to the International Covenant on Economic, Social and Cultural Rights 
(ICESCR). Article 6 of the ICESCR recognizes the “right of everyone to the opportunity to gain his 
living by work which he freely chooses or accepts.”  The lack of domestic laws in Thailand  surrounding 
refugees' rights to work do not conform to these provisions. However, the force of the provisions in 
the ICESCR are limited by Article 2(3) which states "Developing countries, with due regard to human 
rights and their national economy, may determine to what extent they would guarantee the economic 
rights recognized in the present Covenant to non-nationals."  Thailand has not transposed any of their 
international obligations into national law.  

• How are refugees treated/defined in domestic laws? Are they differentiated from other 
populations of non-citizens? 

Refugees have no legal status in Thailand and are considered illegal migrants. Because of this they 
are at constant risk of arrest, deportation, exploitation and indefinite detention. All refugee and asylum-
seeker registration and documentation is carried out and provided by the UNHCR . Documents 
provided to asylum-seekers and refugees by the UNHCR are not recognised by Thai law and 
therefore, while possibly reducing the risk of, do not prevent detention and deportation. Starting in 
January 2004, the Thai government disallowed the UNHCR the ability to conduct refugee status 
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determination interviews for Burmese refugees and directed that all Burmese refugees should live in 
the Thai-Burma border camps.  

• Does the law provide differential treatment in respect to the right to work/self employment for 
refugees and the general population or other populations of non-citizens?  

See above at 5.1(c). With no legal status, refugees are not permitted to work under Thai law.  

1.3 Are refugees able to enjoy legal access to labour 
permits, fair treatment in the workplace, and justice for 
work rights violations? 

a) Are refugees able to obtain labour permits? If yes, what are the legal and administrative 
processes for refugees to obtain labour permits? 

It may be possible for a refugee to obtain a work permit in Thailand but it is highly unlikely. This is due 
to the fact that in order to apply they must undergo a National Registration Process which requires 
passports and documentation from their home country, which many do not have. Furthermore to obtain 
a Thai work permit, the refugee must present themselves as a migrant worker. The work visa is valid 
for 2 years with an option to renew once. After this period the refugee must return to their home 
country. The condition of repatriation on obtaining a work permit means that it is not an option for the 
majority of refugees . 

b) What options are there for foreign nationals outside the country to be able to obtain labour 
and student permits? What are the legal and administrative processes for foreign nationals 
outside the country to obtain work and student permits?  

To obtain a work permit, a foreign national must first obtain a non-immigrant visa, which requires 
backing from an employer, or a residential visa . Both the worker and the employer must apply to the 
Thai government with all the relevant documents. Once approved the worker may then work for that 
designated employer. This system is quite restrictive and costly for a refugee and relies on backing 
and co-operation of an employer. Since refugees are not legally allowed to work in Thailand, this is 
highly unlikely.  

It is also possible to apply for a student visa from outside Thailand. The application can be made at 
the Thai embassy in the foreign national's country with the appropriate documentation which includes: 

• Valid passport with a minimum validity of at least 18 months  

• Proof of sufficient financial means to support themselves throughout the stay 

• Printed letter of Admission from a school/university in Thailand . 

The requirement of financial stability and proof of admission means that a student visa will be 
particularly difficult for refugees to obtain. 

c) Does the law allow for employers to engage foreign nationals where there are particular 
labour needs?  

Employers may engage foreign nationals so long as the foreign national obtains a work permit . There 
do not seem to be any special circumstances surrounding particular labour needs. 

d) Are there any options for the naturalisation or other long-term residency for foreign nationals 
in the country on the basis of holding an employment, student or other type of visa?  

Under the Nationality Act B.E. 2508 a person may apply for naturalisation if they meet the 
requirements in section 10:  
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• becoming sui juris in accordance with Thai law and the law under which he has nationality; 
having good behaviour; 

• having regular occupation; 

• having a domicile in the Thai Kingdom for a consecutive period of not less than five years till 
the day of filing the application for naturalization; 

• having knowledge of Thai language as prescribed in the Regulations. 

The application process requires the filing of a form to the competent official in line with the Ministerial 
Regulations . 

e) Are there legal restrictions on the kinds of positions refugees are able to hold or employment 
they are able to engage in? 

As refugees are not legally entitled to work, this does not apply. 

f) Do refugees receive the protection of labour laws on par with nationals and other non-
nationals? In particular, freedom of movement in relation to work opportunities, legal 
standards for fair wages, protection against workplace violations and abuse, and other 
relevant labour laws. Please include review of constitutional provisions and any applicable 
national human rights legislation. 

As refugees are not legally entitled to work, they do not receive any protection from labour laws. 

g) Is there any relevant case law where refugees have pursued cases against employers for 
violations of work rights, either through civil or criminal mechanisms? Is there any relevant 
case law where refugees have pursued statutory compensation for violations of work rights?  
If so, what were the outcomes? 

As refugees are not legally entitled to work, there have been no cases of this sort in Thailand. 

h) Are refugees entitled to legal aid for labour-related disputes? 

As refugees are not entitled to work, they are not entitled to legal aid for legal related disputes.  

i) Are there laws which would enable or impede the implementation of work rights schemes for 
refugees? 

There are no laws which would enable or impede the implementation of work rights schemes for 
refugees in Thailand.  

1.4 To what extent does the state take positive action to 
facilitate refugee’s access to safe and lawful 
employment? 

(a) Are there any specific ‘refugee work schemes’? If so, what is the legal basis for any schemes 
that are currently available? Were any legislative amendments made for these schemes to be 
operational? What is the process for refugees to be able to access these work schemes?  What are 
the conditions associated with these work schemes? (i.e. limited to specific nationalities, industries, 
genders, time periods, payments, etc).  

There are no refugee work schemes available in Thailand.  

(b) Do refugees have equal access to education and vocational training? 
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After the signing of the international Education for All (EFA) policy, Thai constitution was amended to 
state that every child had a right to education, no matter their status. However, due to physical barriers 
such as the dangers of leaving a camp due to the risk of arrest and deportation, language barriers and 
discrimination, refugee children often find access to education difficult. The majority of education 
accessed by refugees is internally organised within the camps.  

Thailand has no policies, laws or programmes to implement vocational training. 

(c) Are there any examples of the government actively promoting inclusive labour laws and 
employment for refugees? 

No, there is no promotion of inclusive labour laws and employment for refugees in Thailand.  

1.5 Gaps in domestic law 

Where relevant, based on the domestic law research findings, what opportunities, gaps and/or 
conflicts in the law have been identified? What legal arguments could be made in respect of those 
opportunities, gaps and/or conflicts to advance the position that government must ensure refugees’ 
right to fair and lawful employment? 

• There are no laws governing the status or recognition of refugees in Thailand. As a result 
there is a huge gap in domestic law which leaves refugees in an extremely vulnerable 
position. There is limited to no access to education, work, freedom of movement or legal aid.  

• There is no mechanism for documenting refugees, although a cabinet regulation was 
introduced in January 2017 to help this. As of yet there has been no obvious improvement, 
regardless of the regulation . 

• If given legal status the act 'Working of an Alien' may apply to a refugee which could add 
some protections.   

• Recommendations from Human Rights Watch  

• Until a refugee law is enacted, provide authorization for refugees to stay in Thailand under 
article 17 of the Immigration Act, which grants the minister of foreign affairs the power, subject 
to Cabinet approval, to allow individuals or groups of individuals who have irregularly entered 
Thailand under certain conditions. 

• Ensure that recognized refugees of all nationalities have the right to freedom of movement 
and provide renewable multi-year work authorization as long as they maintain their refugee 
status. 

• Keep channels open for Nationality Verification for as long as needed to allow migrant 
workers to enter the process, make the process for obtaining a work permit simpler, more 
transparent, less dependent on employers, less costly, and available in every province. 

• Waive the Nationality Verification process for stateless persons, such as the Rohingya, and 
grant them work authorization on the same basis as other migrant workers. 
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Chapter 4: International and Regional 
Conventions and Frameworks in Malaysia 
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Refugee access to employment in Malaysia is not a new concern.  The Government, via the Ministry 
of Home Affairs, regularly produces policy updates on refugees, asylum seekers, and displaced 
persons.   

Executive Summary 

Malaysia is not a signatory to the (i) 1951 Refugee Convention Relating to the Status of Refugees or 
(ii) the 1967 Optional Protocol Relating to the Status of Refugees.  However, Malaysia is a signatory 
to the (i) 2012 ASEAN Human Rights Declaration which provides for the right to work and adequate 
employment conditions as well as the (ii) 1990 Cairo Declaration on Human Rights in Islam which 
states that the right to work is to be guaranteed by the signatory country. 

Currently, Malaysia does not have any legislative or administrative framework in place to identify and 
protect asylum seekers and refugees.  Importantly, the Immigration Act 1959/63 does not distinguish 
between asylum seekers and undocumented migrants.  Consequently, both categories are legally 
classified as "illegal immigrants" and have no rights to formal employment. 

Presently, the only mechanism by which a status may be formally afforded to refugees or asylum 
seekers is via the issuance of temporary residence permits ("IMM13 Permits").  Pursuant to section 
55 of the Immigration Act, the Ministry of Home Affairs may exercise its discretion to exempt any 
person or class of persons from the provisions (i.e., restrictions) of immigration legislation.  

Currently, this is the only legal basis on which refugee-type protections are afforded to certain groups 
and individuals in Malaysia.  In particular, the issuance of IMM13 Permits is the only means of acceding 
to formal employment from the perspective of refugees and asylum seekers.  Nevertheless, such 
discretionary ministerial measures are not viable long-term solutions and there is a need for 
comprehensive legal reform in Malaysia to specifically protect the rights of refugees and asylum 
seekers. 
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1. and Regional Conventions  

1.1 To which of the above relevant International 
Conventions is the relevant State a party? Has the state 
entered any reservations? 

As per the majority of ASEAN member nations, Malaysia is not a signatory to the (i) 1951 Refugee 
Convention Relating to the Status of Refugees ("1951 Convention") nor the (ii) 1967 Optional Protocol 
Relating to the Status of Refugees ("1967 Protocol").   Accordingly, the right to employment enshrined 
in Articles 17-19 of the 1951 Convention is not a protection afforded to refugees in Malaysia.  

However, the country is a signatory to the (i) 2012 ASEAN Human Rights Declaration ("2012 ASEAN 
Declaration") as well as the (ii) 1990 Cairo Declaration on Human Rights in Islam ("1990 Cairo 
Declaration").  Malaysia is therefore bound by the provisions of Article 27(1) of the 2012 ASEAN 
Declaration detailing the right to work and to appropriate employment conditions and Article 13 of the 
1990 Cairo Declaration which further articulates that each signatory country guarantees the right to 
work.  

Malaysia is a signatory to certain International Labour Organisation core conventions ("ILO").  
Currently, the state is only a party to five of the eight ILO core conventions further articulating the 
fundamental principles of the right to work.   On the judicial front, the Supreme Court held, when 
analysing Section 4(4) of the SUHAKAM Act (which created a national human rights commission), that 
Section 4(4) constituted "an invitation to look at the [Universal] Declaration [of Human Rights] if one is 
disposed to do so, consider the principles stated therein and be persuaded by them if need be. Beyond 
that one is not obliged or compelled to adhere to them"   However, in another case, the Industrial Court 
agreed that under the provisions of the Employment Act 1955 and the Industrial Relations Act 1967, 
equality for UNHCR-registered refugees was intended and envisaged.  

1.2 How have the relevant provisions been interpreted and 
applied by international bodies in relation to the right to 
work for refugees? Have they been interpreted and 
applied with respect to any particular state? 

The relevant provisions pertaining to granting refugees the right to formal employment have not been 
applied by international bodies in Malaysia due to the absence of any domestic legislative or 
administrative framework in place to protect the rights of asylum seekers and refugees.    

1.3 Have the relevant provisions been interpreted and 
applied regionally? By which body? How were they 
interpreted and applied? 

This question is not applicable to Malaysia (see 2.2). 
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1.4 What relevant recommendations and observations 
have been made in the context of each state’s 
Universal Periodic Review and other human rights 
mechanisms, including the UN Human Rights 
Committee, and relevant UN Special Procedures of 
the Human Rights Council? What have been the 
state’s responses (comments and actions)? What is 
the role and potential application of such "soft law" 
sources in the country in question? 

Such gaps in the country's approach to safeguarding and protecting the rights to employment of 
refugees via international conventions have been the subject of ongoing debates.  The 2013 Human 
Rights Council Periodic Review for Malaysia specifically noted in Recommendation 146.28 that 
Malaysia should "allow refugees and other migrants to seek employment while they away resettlement 
or other durable solutions".   The Malaysian government rejected this recommendation.  

1.5 In addition to specific conventions please also consider 
principles accepted as international customary laws 
that apply domestically regardless of whether a 
Research Country is a party to a particular convention. 

Malaysia does not recognise international customary laws pertaining to refugees and asylum seekers.  
Accordingly, this question is not applicable to Malaysia in respect of the rights of refugees and asylum 
seekers to access formal employment. 
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1. Domestic laws 

1.1 To what extent does domestic law respect a refugee’s 
right to work and/or right to selfemployment? 

a) Is there a national law that protects a refugee’s right to work? If not, is there a relevant policy? 

Malaysia does not have any formal domestic legislative or administrative framework in place to protect 
the rights of asylum seekers and refugees.  Accordingly, there are no such provisions to protect the 
rights of asylum seekers and refugees in respect of their access to formal employment.  

Please see below the detailed analysis relating to the issuance of IMM13 Permits by the Ministry of 
Home Affairs. 

b) Have international and/or regional provisions been transported/implemented into domestic 
laws? To what extent does national law or policy conform to relevant regional and 
international provisions? Have relevant provisions been interpreted and applied 
domestically? 

From a domestic perspective, Malaysia has not ratified the 1951 Convention nor the 1967 Protocol 
and accordingly the rights enshrined within such international safeguards have not been transposed 
into any domestic legislation. 

In an Industrial Court decision, a hotel receptionist who was a registered refugee with the United 
Nations Human Rights Commission ("UNHCR") made a claim for unfair dismissal and for back 
payment of wages and compensation.   The Court allowed this claim.   However, there does not appear 
to be any harmonisation in the Malaysian courts' jurisprudence on this issue with conflicting decisions 
appearing frequently. 

c) How are refugees treated/defined in domestic laws? Are they differentiated from other 
populations of non-citizens? 

Currently, the Immigration Act 1959/63 ("Immigration Act") contains the relevant rights pertaining to 
refugees located in Malaysia.  Importantly, the Immigration Act does not make any distinction between 
asylum seekers from undocumented migrant workers.  Therefore, the Immigration Act does not 
differentiate between the two categories, legally classifying both categories as "illegal immigrants", 
which ultimately means neither have rights to any formal employment in Malaysia.  

In Malaysia, the distinction between (i) refugees and (ii) undocumented migrants only occurs once the 
individual is UNHCR-registered and has successfully undergone the extensive vetting process for 
refugee status determination ("RSD").  Refugees and asylum seekers who successfully obtain RSD 
are subsequently provided with refugee documentation (i.e., asylum seeker cards).  UNHCR card-
holders are afforded minimal safeguards, notably in respect to (i) access to primary education and (ii) 
basic healthcare services at reduced costs.  Importantly, such card holders are also usually protected 
against the threat of arrest or imprisonment on the grounds of their irregular immigration status.  

In April 2017, the Malaysian Government launched the Tracking Refugees Information System 
("TRIS") with a view to registering all 150,000 UNHCRregistered  asylum seekers.   The objective of 
the programme is to eventually issue such refugees with a special identity card certified by the 
Malaysian Government.   As of February 2018 however, only 291 UNHCR-card holders had been 
registered under the scheme.  

Please note however, from an employment perspective, this distinction is largely superfluous as 
UNHCR card-holders are unable to obtain access to formal employment pursuant to the restrictions 
in the Immigration Act.  
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• Does the law provide differential treatment in respect to the right to work/self-employment for 
refugees and the general population or other populations of non-citizens? 

Malaysian domestic legislation does not provide the right to work or to selfemployment for refugees 
and asylum seekers. 

1.2 Are refugees able to enjoy legal access to labour 
permits, fair treatment in the workplace, and justice for 
work rights violations? 

a) Are refugees able to obtain labour permits? If yes, what are the legal and administrative 
processes for refugees to obtain labour permits? 

Malaysian domestic legislation does not enable refugees or asylum seekers to obtain labour permits. 
Please see below the detailed analysis of the issuance of the IMM13 Permits by the Ministry of Home 
Affairs. 

b) What options are there for foreign nationals outside the country to be able to obtain labour 
and student permits? What are the legal and administrative processes for foreign nationals 
outside the country to obtain work and student permits? 

Malaysia has implemented a legal and administrative process to provide foreign nationals with work 
permits to lawfully meet the requirements of the labour market.  The employment regime available to 
foreign nationals is enforced by the (i) Ministry of Home Affairs ("Ministry") and (ii) Department for 
Immigration Services ("Immigration Department").  

Foreign nationals wishing to obtain a valid Malaysian work permit must satisfy the following criteria: 

• seeking work in non-restricted economic sectors (i.e., manufacturing, construction, 
plantation, agriculture and services); 

• fulfil the foreign nationals quota restriction imposed on their prospective employer by the 
Ministry (via One Stop Centre); 

• meet the age requirements for eligibility (i.e., minimum 18 years and not more than 45 years 
at time of application); 

• obtain a certified PASS for immigration security clearance in their home country; 

• obtain a fit and healthy certification by a medical centre approved by the Ministry; and 

• ensure they are not listed as a foreign individual who is prohibited from entering Malaysia 
pursuant to the provisions detailed within section 8(3) of the Immigration Act. 

c) Does the law allow for employers to engage foreign nationals where there are particular 
labour needs? 

Currently, there are restrictions on the number of foreign nationals employable by a Malaysian 
company.    

In addition, the actual type of positions available to foreign nationals is similarly restricted and such 
positions are generally limited to highly skilled (i) technical or (ii) managerial positions which cannot 
be filled by Malaysian workers. 

Finally, employment access to foreign workers is limited to the following economic sectors: (i) 
manufacturing, (ii) construction, (iii) plantation and agriculture and (iv) services.   As regards the wider 
ASEAN region, Malaysia has detailed the terms and conditions of employment of foreign workers from 
certain neighbouring countries to restrict access to certain economic sectors.  Most notably, a recent 
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national agreement signed with Bangladesh curtailed the access to employment of Bangladeshi 
foreign workers to the plantation sector.    

d) Are there any options for the naturalisation or other long-term residency for foreign nationals 
in the country on the basis of holding an employment, student or other type of visa? 

Foreign workers holding employment permits are entitled to apply for naturalization provided they have 
met the criteria imposed by the Malaysian Government.  However, this is rare in practice as Malaysian 
nationals cannot hold a second citizenship.  

The main requirements to obtain Malaysian citizenship pursuant to Part III of the 1957 Federal 
Constitution of Malaysia are the below: 

• the foreign-national must be over 21 years of age; 

• the foreign national must have lived an aggregate of 10 years in Malaysia over the past 12 
year period; and 

• the foreign national must have an adequate knowledge of the Malaysian language.  

Significant delays are expected in making an application for citizenship and a common cause for 
refusal remains a failure to adequately satisfy the Malaysian language requirement.  

Residency passes may be issued to any foreign national who falls under the categories specified 
under Regulation 16A of the Immigration Regulations 1963.    

e) Are there legal restrictions on the kinds of positions refugees are able to hold or employment 
they are able to engage in? 

Refugees and asylum seekers in Malaysia are not able to engage in formal employment outside of 
the IMM13 Permit system. 

f) Do refugees receive the protection of labour laws on par with nationals and other non-
nationals? In particular, freedom of movement in relation to work opportunities, legal 
standards for fair wages, protection against workplace violations and abuse, and other 
relevant labour laws.  Please include review of constitutional provisions and any applicable 
national human rights legislation. 

Refugees and asylum seekers in Malaysia do not receive the protection of labour laws on par with 
nationals and other non-nationals. 

Foreign workers in possession of a work permit are afforded the protection of numerous safeguards 
contained within the Employment Act 1955 ("Employment Act").  Specifically with regard to employee 
rights (i.e., paid annual leave, sick leave, etc.), the Employment Act does not distinguish between (i) 
foreign workers in possession of a work permit and (ii) Malaysian workers.   Foreign workers not in 
possession of a valid work permit are (i) strictly illegal under the Immigration Act and accordingly (ii) 
cannot be lawfully employed pursuant to the Employment (Restriction) Act 1968.  

As regards fair treatment in the workplace, the Occupational Safety and Healthy Act 1994 
("Occupational Safety Act") contains the main legal provisions detailing the framework to secure the 
welfare of all members of the Malaysian workforce (i.e., including foreign workers in possession of a 
valid work permit).  Importantly, section 15 of the Occupational Safety Act details the duties of the 
employer with regard to safety and health at work while section 16 requires an employer to align their 
policies with changes and best practices in the business world.   Malaysia enacted the Workman's 
Compensation Act 1952 specifically to cover foreign workers in respect of compensation for 
employment and non-employment related injuries via the Workmen's Compensation (Foreign 
Worker's Scheme) (Insurance) Order 2005.  
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g) Is there any relevant case law where refugees have pursued cases against employers for 
violations of work rights, either through civil or criminal mechanisms? Is there any relevant 
case law where refugees have pursued statutory compensation for violations of work rights?  
If so, what were the outcomes? 

Several cases involved a refugee pursuing a claim against their employer for violation of their workers' 
rights in Malaysia.  

Taj Mahal Hotel 

The case of Ali Salid Khalaf -v- Taj Mahal Hotel (2012) dealt with the issue of whether a refugee (i.e., 
a non-documented illegal immigrant) was able to pursue a claim for wrongful dismissal against his 
employer.  

Facts of the case 

The claimant (i.e., Mr. Ali Salid Khalaf), a UNHCR-registered asylum seeker, was employed as a 
receptionist by the defendant (i.e., Taj Mahal Hotel).  The facts stem from an incident in December 
2010, whereby the claimant was attacked by a group of armed men searching the hotel for one of the 
guests.  Following the incident, the claimant filed a report with the local police station and sought 
hospital treatment.  Upon returning to employment, the claimant was dismissed by the hotel proprietor.  
The claimant averred that he was unjustly dismissed and that his dismissal was capricious and 
arbitrary. 

Legal basis for claim 

Counsel for the claimant drew the Court's attention to the fact that the Industrial Relations Act 1967 
("Industrial Relations Act") did not discriminate between (i) documented and (ii) undocumented 
workers.  Accordingly, the protections against unlawful dismissal pursuant to section 20(3) of the 
Industrial Relations Act were conferred upon all workers including refugees and asylum seekers. 

Interestingly, the Judge ruled that the status of "workman" pursuant to section 2 of the Employment 
Act 1955 ("Employment Act") is circumstantial as it arises from the contract of employment.  
Accordingly, the fact that an individual is undocumented is irrelevant for the purpose of determining 
whether such individual is a "worker".  Consequently, the lack of formal documentation should not 
preclude a worker from enforcing their rights under the Industrial Act.  On this specific interpretation 
of Malaysian employment legislation, the Judge ordered the defendant to pay a sum in compensation 
for the claimant's back wages. 

Conflicting decision 

Importantly, the case was decided ex-parte and therefore no counter-arguments were provided by the 
defendant.  Consequently, the decision would appear to directly contradict the stringent employment 
restrictions to which asylum seekers and refugees remain subject.  Further commentary on this 
decision remains extremely limited despite the ground breaking implications for asylum seekers and 
refugees in Malaysia.  According to certain studies conducted in Malaysia, this precedent has been 
successfully relied upon in later cases however such cases remain unavailable on (i) legal databases 
and (ii) online platforms.  

Interestingly, the law firm representing the claimant in the Taj Mahal Case (P. Kuppusamy & Co) does 
not have any online presence documenting the wide scale implications of their case for asylum 
seekers' employment rights. 

h) Are refugees entitled to legal aid for labour-related disputes? 
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Refugees and asylum seekers in Malaysia are not entitled to legal aid for labourrelated disputes due 
to their status as "illegal immigrants". 

i) Are there laws which would enable or impede the implementation of work rights schemes for 
refugees? 

Currently, Malaysia does not have a legislative framework to implement work rights schemes for 
refugees and asylum seekers. 

1.3 To what extent does the state take positive action to 
facilitate refugee’s access to safe and lawful 
employment? 

a) Are there any specific ‘refugee work schemes’? If so, what is the legal basis for any schemes 
that are currently available? Were any legislative amendments made for these schemes to 
be operational? What is the process for refugees to be able to access these work schemes?  
What are the conditions associated with these work schemes? (i.e., limited to specific 
nationalities, industries, genders, time periods, payments, etc.).  

The only means by which refugees and asylum seekers may be granted temporary resident status is 
via the issuance of IMM13 Permits by the Ministry of Home Affairs.  Pursuant to section 55 of the 
Immigration Act, the Ministry may exercise its discretion to exempt any person or class of persons 
from the restraints of current immigration legislation.  Presently, this is the legal basis on which 
refugee-type protections are afforded to certain groups and individuals in Malaysia. 

Importantly, the IMM13 Permits operate as a 12 month temporary residency visa which enable 
refugees to access certain rights in Malaysia.  Accordingly, certain refugee groups have been able to 
seek temporary protection under the IMM13 Permits to (i) remain legally in Malaysia and (ii) engage 
in lawful employment in Malaysia.  In theory, the decision by the Ministry is to be based on information 
provided by the applicants as to their respective reasons for seeking exemption to the Immigrant Act 
restrictions.  In practice, however, the decision taken by the Ministry is based on unknown criteria and 
there are no means of challenging an unfavourable decision. 

Importantly, such permits remain the subject of the Ministry's unfettered discretion and accordingly 
can be issued under any conditions (i.e., restrictions on employment).  Crucially, the fact that the 
Ministry operates this exemption on the basis of unfettered discretion means that, in practice, the 
decision is unreviewable.  Furthermore, the Ministry maintains the power to make decisions regarding 
the cancellation of IMM13 Permits, further complicating the situation for asylum seekers trying to 
obtain and maintain formal employment.  

Currently, no authoritative guidelines regarding IMM13 Permits are publicly available on the websites 
of relevant Malaysian Government departments and/or agencies.  Accordingly, we cannot ascertain 
the necessary steps or documentation required for an asylum seeker or refugee to obtain such a 
permit in Malaysia. 

b) Do refugees have equal access to education and vocational training? 

Refugees and asylum seekers in Malaysia do not have access to education and vocational training 
due to their status as "illegal immigrants".  However, pursuant to the IMM13 Permits detailed below, 
certain UNHCR-registered refugees have been able to access primary education in certain 
circumstances.  

c) Are there any examples of the government actively promoting inclusive labour laws and 
employment for refugees? 
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Malaysia is not new to the subject of granting refugees access to formal employment.  Various 
Malaysian governments have considered the possibility of opening an employment scheme for 
refugees.  Currently, no formal legal action outside of the issuance of IMM13 Permits has occurred.  

1.4 Gaps In Domestic Law 

Where relevant, based on the domestic law research findings, what opportunities, gaps and/or 
conflicts in the law have been identified? What legal arguments could be made in respect of those 
opportunities, gaps and/or conflicts to advance the position that government must ensure refugees’ 
right to fair and lawful employment? 

The main setback facing refugees in pursuit of lawful employment in Malaysia is the absence of an 
established asylum system.  Most importantly, the fact that the Immigration Act provides only a 
simplistic binary distinction between (i) foreign workers and (ii) undocumented migrant workers (i.e., 
including refugees) is hugely disadvantageous for refugees.  In effect, this legislative gap bars asylum 
seekers from acceding to lawful employment in Malaysia due to their status as "illegal immigrants".  
Such a status consequently deprives asylum seekers from benefitting from the protection of the social 
security afforded to documented foreign workers. 

Importantly, the Taj Mahal Hotel case presents a ground breaking opportunity for asylum seekers and 
refugees currently in employment to enforce their rights against abusive employers. Crucially, the key 
issue facing claimant refugees going forwards will be how the Malaysian Courts seeks to interpret the 
current restrictive immigration policies and regulations in light of this decision. 

Finally, the Malaysian Government has made progress to facilitate refugees' access to safe and lawful 
employment via the IMM13 Permits.  However, as detailed above, such progress is both temporary 
and remains an exception to the Immigration Act subject to the unfettered discretion of the Ministry.  
Consequently, such temporary measures do not constitute a longterm solution to an increasingly 
complex issue to which, we would advocate, the only remedy is genuine legislative reform. 
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Executive Summary 

India does not have any statutes which expressly govern the rights of refugees. However, India is a 
signatory to a number of conventions on human rights, refugee issues and related matters. Many 
protections to refugees in India arise out of these conventions.  In Section 1.1., we list the various 
conventions and identify whether or not India is a signatory.  In Section 1.2 we provide a summary of 
the key aspects of the conventions that apply.  In addition, courts in India have developed a body of 
case law which confers certain additional protections to refugees based on India’s Constitution.  
Some of these rights, such as rights to equality, are addressed in Section 1.5.  On the other hand, a 
number of laws which govern the entry, stay and exit of foreigners in India, have been applied to 
limit the ability of refugees from living and working in India.  We explain some of these limitations in 
Section 2.1.  Finally, we explain where there are gaps and opportunities in the laws of India. 



    A Trust Law Project 
    Supported by Nokia 

 

  45 / 132 
   

1. International and Regional Conventions 
governing refugees in India 

1.1 Overview of the International Conventions Applicable 
to India 

a) The Convention and Protocol Relating to the Status of Refugees (“Refugee Convention”) 

India is not a party to this convention. This Convention does not apply.  

b) Convention on the Elimination of All Forms of Discrimination Against Women (“CEDAW”) 

India is a party to this convention, but it has not completely endorsed it.  The Government of India 
has entered reservations concerning Articles 5 (a), 16 (1), 16 (2), and 29.   With respect to these 
Articles, the Government of India has stated that it would abide by these and “ensure they are in 
conformity with its policy of non-interference in the personal affairs of any Community without its 
initiative and consent.”  In addition, whilst it agreed with the “principle of compulsory registration of 
marriages, it was not practical in a vast country like India with its variety of customs, religions and 
level of literacy”. 

c) The International Covenant on Civil and Political Rights (“ICCPR”) 

India is a party to this convention; there are no reservations relevant to the right to work.   However, 
an individual complaint mechanism for violation of the ICCPR to the Human Rights Committee exists 
only if the state has also signed the first Optional Protocol to the Convention. India has not signed 
this optional protocol. 

d) The International Covenant on Economic, Social and Cultural Rights (“ICESCR”) 

India is a party to this convention but has entered a reservation to Article 7(c).   India declared that 
Article 7(c) will be applied so as to conform to Article 16(4) of the Constitution of India.  India has not 
signed the Optional Protocol to the ICESCR, which recognizes the justiciability of economic, social 
and cultural rights on an equal footing with civil and political rights and provides a mechanism to 
directly enforce these rights and pursue actions against the state for violations.  

e) The Protocol to Prevent, Suppress and Punish Trafficking in Persons (“PPSPTP”) 

India is a party to this convention without any reservations.  

f) International Convention on the Elimination of All Forms of Racial Discrimination (“ICERD”) 

India is a party to this convention but has entered a reservation to Article 22.   This reservation 
states that consent of all parties to a dispute is necessary for referral of the dispute to the 
International Court of Justice (ICJ). The Committee for the Elimination of Racial Discrimination 
(CERD) will not hear a complaint of a violation of the rights set forth in the ICERD unless it concerns 
a state party that has declared that it recognizes the competence of the Committee to receive and 
consider such complaints.  India has not made such a declaration. 

g) The ASEAN Human Rights Declaration 

India is not a party to the ASEAN. 

h) The ASEAN Convention Against Trafficking in Persons 
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India is not a party to the ASEAN. 

1.2 Relevant provisions, interpretation and application by 
international bodies in relation to the right of refugees 
to work in India 

a) (a) ICESCR: 

The ICESCR recognizes the right to work freely for all people, including non-nationals regardless of 
legal status and documentation.  See Section 1 of Article 6.  It also prohibits discrimination in Article 
2(2).  The CESCR further has commented that Article 7 protects the right to just and favorable 
conditions of work without discrimination to all workers in all settings, including refugee workers.  

The CESCR emphasized that the right to work “is essential for realizing other human rights and 
forms an inseparable and inherent part of human dignity”; it contributes to the individual’s survival 
and that of his or her family, and to an individual’s development and recognition in the community.  
The right to work means that a person may freely choose or accept work without being forced “to 
exercise or engage in employment”, that a person may not be “unfairly deprived of employment”, 
and that he or she has “the right of access to a system of protection” guaranteeing access to 
employment.   

To that end, signatory governments have the obligation to (a) respect the right to work by prohibiting 
forced or compulsory labor and refraining from denying or limiting equal access to decent work for all 
persons; (b) protect the right by adopting legislation or taking other measures to ensure equal 
access to work and training; and (c) fulfil (provide) the right by taking positive legislative and policy 
measures to enable and assist individuals to enjoy the right to work.  Decent work is “work that 
respects the fundamental rights of the human person as well as the rights of workers in terms of 
conditions of work safety and remuneration. It also provides an income allowing workers to support 
themselves and their families. These fundamental rights also include respect for the physical and 
mental integrity of the worker in the exercise of his/her employment.”  

b) ICCPR: 

The ICCPR guarantees non-discrimination in relation to the socioeconomic rights of non-nationals, 
including refugees.  ICCPR Article 8(3) prohibits forced labor and protects the right to decide freely 
to accept or choose to work.   The UN Human Rights Committee stated that each of the rights of the 
ICCPR must be guaranteed without discrimination between citizens and aliens, as provided for in 
Article 2, with only certain exceptions.  

c) ICERD: 

The ICERD recognizes and allows for legitimate distinctions, exclusions, restrictions, or preferences 
between citizens and non-citizens. See Article 1(2).  The UN High Commissioner for Refugees has 
observed that this has led to a misconception that international human rights law allows states to 
discriminate against non-citizens (including refugees) with respect to the enjoyment of basic human 
rights. According to the UNHCR, “[w]hile it is true that some rights are only enjoyed by citizens, other 
rights in international and regional human rights instruments are granted to everyone within the 
jurisdiction of the state, including non-citizens and refugees.”  

d) CEDAW: 

In July 2014, the CEDAW committee noted that Article 15 of India’s Constitution warranted equal 
protection under the law for women and men, forbade sexual discrimination, and was concerned of 
“the absence of a comprehensive anti-discrimination law. As a result, it made a recommendation 
that India adopt a comprehensive anti-discrimination law and protect women from multiple and 
intersectional forms of discrimination as per the general recommendation No. 28. 
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The CEDAW Committee also recognised India’s efforts in the establishment of Anti-Trafficking Units, 
sensitization programmes, the draft protocol and Standard Operating Procedures, as well as the 
Task Force on human trafficking. However, it remained concerned at the alarming persistence of 
trafficking in the country, both internal and cross-border, and the lack of protection and services 
available to women and girl victims of trafficking and sexual exploitation, as well as the lack of efforts 
to address their root causes.  

1.3 Relevant provisions interpretation and application by 
regional bodies in relation to the right to work for 
refugees 

None. 

1.4 Relevant observations and recommendations in the 
context of India’s Universal Periodic Review (UPR)  

In the last UPR of India, in 2017, the UN High Commissioner for Refugees recognised that refugees 
and asylum-seekers continued to have access to India and asylum procedures, and that they could 
obtain stay visas or long-term visas to legally stay in India. Those holding long-term visas were less 
challenged by the administrative or practical barriers in accessing the labour market and public 
services. All refugees and asylum-seekers were allowed to have access to public health, education 
and legal aid; however, there seemed to be a lack of awareness of these services.  Language 
barriers may be a factor preventing access. It was reported that refugees and asylum-seekers were 
sometimes subjected to exploitation by employers . 

Also, according to the UPR, child refugees and asylum-seekers may not face discrimination in 
accessing birth registration or documentation in India. However, there is lack of awareness amongst 
some thereby creating a barrier to access. 

The UPR reported that currently there are no adequate response mechanisms available for 
identification and referral of victims of cross-border trafficking in India, which could also include 
asylum-seekers. As a result, these victims are at risk of being penalized for irregular entry and stay 
and being detained for prolonged periods. Moreover, since the current laws in India relevant to 
trafficking do not specifically provide for the needs of asylum-seekers, they are at risk of being 
repatriated without any assessment or due consideration to their asylum claim. Additionally, due to 
lack of adequate documentation, it is often difficult for refugees and asylees to benefit from national 
rehabilitation schemes, which are otherwise available to other victims of trafficking. However, the 
draft “Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill 2016” addresses these 
issues. 

The UPR outlined that India failed in having “specific legislation governing asylum procedures and 
defining the rights of refugees, asylum-seekers and stateless persons. In the absence of such a 
domestic legal framework, India has employed ad hoc protection measures and positive 
administrative frameworks, including an intensified issuance of long-term visas in 2015 for UNHCR 
registered refugees, as well as conferring access to education, healthcare, legal aid and child 
protection systems, following strengthened advocacy efforts by UNHCR and partners. Nonetheless, 
challenges of refugees, asylum-seekers and stateless persons’ inclusion in access to national 
services remain in certain locations, and the lack of specific legislation does not allow for 
consistency and coherence in the national asylum framework”. 

In its concluding observations after consideration of the combined 2nd to 5th periodic report of India, 
the UN Committee on Economic, Social and Cultural Rights expressed concern that that widespread 
and often socially accepted discrimination, harassment and/or violence persist against members of 
disadvantaged and marginalized groups.   Following a similar review of India’s implementation of the 
ICCPR in 1997, the UN Human Rights Committee recommended that India take steps to incorporate 
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fully the provisions of the ICCPR in domestic law, so that individuals may invoke them directly to 
seek protection and recourse by the courts.   

1.5 Principles accepted as international customary laws 
with domestic application regardless of a being a party 
to a particular convention 

As we indicated above, there are no specific laws in India that protect refugees and asylum seekers.  
As a result, the courts in India play an important role in protecting the interests of the refugees and 
through its rulings the courts have filled the gap with a body of case law. 

In particular, the courts in India have confirmed that there are certain rights under the Constitution of 
India (i.e., fundamental rights “like right to equality” (Article 14); “right to personal life and liberty” 
(Article 21); and the “freedom to practice and propagate one’s own religion” (Article 25) which are 
guaranteed to both citizens and non-citizens.  In the famous case of NHRC vs. State of Arunachal 
Pradesh (1996), the Supreme Court took a very liberal and human approach suggesting that refuges 
are classed apart from foreigners and held that “[t]he State is bound to protect the life and liberty of 
every human being, be he a citizen or otherwise.”   In another case, Ktaer Abbas Habib Al Qutafi Vs 
Union of India  the Court observed that while international conventions and treaties are not 
enforceable, the government is obliged to respect them, and the principles of non-refoulement (i.e., 
the right not to be forcibly returned to their country of origin) are encompassed in Article 21 of the 
Constitution of India, which provides a guarantee to life.  

In another case reported in AIR 2000 SC 998 Chairman, Railway Board vs Das, the Court 
recognised that local law must be interpreted consistently with Universal Declaration of Human 
Rights.  The Supreme Court upheld the principle that a foreign woman could – despite her status in 
the country – have persons who sexually attacked her prosecuted under criminal law. The Court 
held that ‘‘life’’ as used in Article 21 must be interpreted consistently with the Universal Declaration 
of Human Rights. Thus, Article 21 protections protect both citizens and non-citizens.”  

India has been hosting large number of refugees for many years and granted refugees status plus 
asylum to many refugees. However, it maintains its own administrative process in dealing with 
refugees/ asylum seekers which are operated by various ministries in government and is ad hoc in 
nature. The protection and treatment given to refugees in India by and large is dependent on the 
refugees’/asylum seeker’s country of origin and time of arrival. For example, in many cases for the 
grant of a refugee’s status or for asylum, the Indian government have followed the policy of 
bilateralism and administrative decision. India had granted refugees status to Rohingya earlier but in 
August 2017 the Home Ministry declared that all Rohingya in India (about 40,000) including 16,000 
who were recognised as refugees by UNHCR are “illegal immigrants”.   In another case, as noted in 
Report of Amnesty International that the government ministry in India will grant citizenship to 
100,000 Chakma and Hajong refugees.  

Under the Foreigner Act of 1940, there are limits on the right to employment.  Consequently, it is 
difficult for refugees to obtain works permits. Most refugees have no legal right to work and the 
policy regarding the issuance of work permits is restrictive. However, there are refugees from some 
countries who can work based on bilateral treaties.   In addition, the government has been gradually 
issuing long-term visas or residence permits to selected groups which allow the refugees to work in 
private. For example, there are cases where Tibetan refugees have been granted bank loans and 
other facilities to help them in to become self-employed. Despite no legal right to work, many 
refugees can find work in the informal and unregulated sector but they always run the risk of 
exploitation by employers and detention under local laws by authorities.  

Government agencies work with UNHCR for registration and refugee status determination (RSD). 
The refugees and asylum seekers have access to basic government services such as the national 
legal system, health care and government school for children’s education and enjoy some 
fundamental rights. UNHCR also in coordination with its partners develop programs to provide 
financial support to Refugees on ad hoc basis to become self-employed and earn a livelihood. 
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UNHCR help refugees and asylum seekers apply for visas which regularize their stays and 
facilitates their access to employment and education.  

Besides the UNHCR, which is main agency working for refugees, the National Human Rights 
Commission (NHRC)  established under Protection of Human Rights 1993, serves as a watchdog for 
protection of human rights including refugees. The NHRC intervened and took up the case relating 
to Chakmas refugees before Supreme Court of India 1996 1 SCC 742 under the Human Rights Act 
1993 to protect the life and liberty of refugees and opposed the denial of granting citizenship to 
Chakmas Refugees .  Other non-governmental agencies are Ara Legal Initiative, Jesuit Refugees 
Services, Indo -Global Social Service Society and Sanlaap.  

In conclusion, India’s Constitution and judicial system extended basic fundamental rights to 
refugees. 
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1. Domestic Laws governing refugees in 
India 

1.1 To what extent does domestic law respect a refugee’s 
right to work and/or right to self-employment? 

a) Is there a national law that protects a refugee’s right to work? If not, is there a relevant 
policy? 

There is no national law or policy in India which protects a refugee’s right to work. Refugees from a 
foreign country are required to hold a valid passport and employment or business visa to work in 
India. These must be obtained prior to entering India. Refugees who do not comply with this 
requirement are not legally permitted to work in India. 

There are, however, some refugee groups (mainly Tibetans and Sri Lankans) who are in India 
legally, pursuant to policies issued by the Indian government. These groups have been issued 
identification cards, and they are allowed to reside and work in India. 

b) Have international and/or regional provisions been transported/implemented into domestic 
laws? 

No, international and/or regional provisions relating to refugees have not been transported or 
implemented into Indian domestic law. At present, Indian law is silent on the rights of refugees. 
However, as noted above, Indian courts have interpreted and applied international and/or regional 
provisions relating to human rights to confer certain protections to refugees. 

c) How are refugees treated/defined in domestic laws? Are they differentiated from other 
populations of non-citizens? 

The term ‘refugee’ has not been defined under any law in India. In the absence of a specialized 
statutory framework, India relies on the Foreigners Act, 1946, Registration of Foreigners Act, 1939; 
Citizenship Act, 1955; Passport Act, 1967; and The Passport (Entry into India) Act, 1920 to govern 
the entry, stay and exit of foreigners in India. Under Indian law a ‘foreigner’ is defined as “a person 
who is not a citizen of India”, thus covering all refugees. 

Without a specialized governance regime for refugees, they are usually treated like illegal migrants, 
without any special protection accorded to them. 

Under these laws, the Indian government has power to issue orders to control foreigners. There are 
a number of such orders in force that restrict the movement, activity (including employment) and 
residence of foreigners and require their proof of identity and regular appearance before the police.  
The Indian government has wide powers to remove foreigners from India that have generally been 
exercised free from judicial review. These powers are in addition to the power to refuse entry for 
non-fulfilment of entry conditions that invites instant deportation. 

The unrestricted power of the executive to remove foreigners was first confirmed by the Indian 
Supreme Court in 1955, where it held that “[t]he Foreigners Act confers the power to expel 
foreigners from India. It vests the Central Government with absolute and unfettered discretion and, 
as there is no provision fettering this discretion in the Constitution, an unrestricted right to expel 
remains.”  

The unrestrained right of the executive to remove foreigners from India has been upheld by the 
Indian Supreme Court in a number of subsequent decisions. 
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Even though Indian law does not treat refugees as a special class distinct from foreigners, there 
have been a number of special legislative measures to deal with refugee influxes.  Through a series 
of executive and administrative orders, both the central and state governments in India have 
distinguished refugees from foreigners while responding to various refugee-related crises. This 
approach, however, is an ad hoc one and recognizes refugees as special class only when faced with 
mass influxes of people into India. 

The practice of the Indian government has been to deal with refugees in three main ways: (a) 
refugees in mass influx situations are received in camps and accorded temporary protection by the 
Indian Government including, sometimes, a certain measure of socio-economic protection ; (b) 
asylum seekers from South Asian countries, or any other country with which the government has a 
sensitive relationship, apply to the government for political asylum which is usually granted without 
an extensive refugee status determination subject, of course, to political exigencies ; and (c) citizens 
of other countries apply to the Office of the United Nations High Commissioner for Refugees 
(“UNHCR”)  for individual refugee status determination in accordance with the terms of the UNHCR 
Statute and the Refugee Convention.  

Indian refugee policy is thus often guided by political compulsions, not rights-enabling legal 
obligations. The first ‘foreign’ influx of refugees occurred in 1959 from Tibet when the government 
set up transit camps, provided food and medical supplies, issued identity documents and even 
transferred land for exclusive Tibetan enclaves across the country for cultivation and occupation 
along with government-provided housing, healthcare and educational facilities. The Sri Lankan Tamil 
refugees, having arrived in India in three waves beginning in 1983, have also been relatively well 
received in the geographically and ethnically contiguous state of Tamil Nadu where a large degree 
of local integration has occurred. In comparison, the Chakma influxes of 1964 and 1968 saw a 
subdued and reluctant government response.  

Refugees who are not extended direct assistance by the Indian Government are free to apply to the 
UNHCR for recognition of their asylum claims and other assistance. To this end, the UNHCR is 
mandated to conduct individual refugee status determination tests and issue certificates of refugee 
status to those who fulfil the criteria of the Refugee Convention. The Indian government does not 
formally recognize the Refugee Certificates issued by the UNHCR, making them legally 
unenforceable in India. However, the authorities have, in general practice, taken cognizance of the 
UNHCR’s Refugee Certificates to allow most refugees an extended stay in India in the absence of 
political opposition. 

d) Does the law provide differential treatment in respect to the right to work/self-employment 
for refugees and the general population or other populations of non-citizens? 

Yes, Indian law does provide differential treatment to refugees and Indian citizens with respect to 
their right to work/self-employment. Unlike Indians citizens, refugees being nationals of a foreign 
country are required to hold a valid passport and employment or business visa to work in India. 
These must be obtained prior to entering India. Refugees not complying with this requirement are 
not legally permitted to work in India. Even refugee groups that are recognized by the Indian 
government are not permitted to work in all sectors like Indian citizens. For instance, Tibetans are 
allowed to engage in limited sectors such as agriculture and handicrafts. 

1.2 Are refugees able to enjoy legal access to labour 
permits, fair treatment in the workplace, and justice for 
work rights violations? 

a) Are refugees able to obtain labour permits? If yes, what are the legal and administrative 
processes for refugees to obtain labour permits? 

Refugees are not required to hold labour permits to work in India. However, as nationals of a foreign 
country they are required to hold a valid passport and employment or business visa to work in India. 
These must be obtained prior to entering India. Refugees not complying with this requirement are 
not legally permitted to work in India.  
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b) What options are there for foreign nationals outside the country to be able to obtain labour 
and student permits? What are the legal and administrative processes for foreign nationals 
outside the country to obtain work and student permits? 

There are three types of visas: student visa, employment visa, and a business visa. The 
requirements of each are explained below. 

Student Visa: 

Student visas are granted to people who wish to come to India and study at an officially recognized 
educational institution. The main documents required to obtain this visa are student 
admission/registration papers from the institution. 

Overseas Indian missions/posts grant this visa for a period of 5 years or for the duration of the 
course of study, whichever is less, to: 

• Foreign students coming to India to pursue regular and full time academic studies; 

• Foreign students coming for industrial training, summer projects and internships; 

• Provisional student visas are valid for 6 months for students exploring admission or taking 
admission tests; 

• Applicants should possess proof of admission to a full time regular academic course in a 
reputed/recognized educational institution in India and evidence of financial support. The 
applicant should also possess a “No Objection Certificate” from the Ministry of Health in 
case of admission in medical or para-medical course; and 

• Applicants are required to fill an online visa application at http://indianvisaonline.gov.in/visa/ 
and visit the nearest embassy with a printout of the online application and required travel 
documents. 

Employment Visa: 

Employment visas are issued to foreigners working in India, for an organization registered in India. 
Employment visas are usually granted for one year, or the term of the contract. Following categories 
of foreign nationals are eligible for an employment visa: 

• Foreign nationals coming to India as consultants on contract to whom the Indian company 
pays fixed remuneration (this may not be in the form of a monthly salary); 

• Foreign artists engaged to conduct regular performances for the duration of their 
employment contract given by hotels, clubs or other organizations; 

• Foreign nationals coming to India to take up employment as coaches of national/state level 
teams or reputed sports clubs; 

• Foreign sportsmen who are given a contract for a specified period by Indian 
clubs/organizations; 

• Self-employed foreign nationals coming to India for providing engineering, medical, 
accounting, legal or such other highly skilled services in their capacity as independent 
consultants provided the provision of such services is permitted under law; 

• Foreign language teachers/interpreters; 

• Foreign specialist chefs; 

• Foreign nationals deputed for providing technical support/services transfer of know-
how/services for which the Indian company pays fee/royalty to the foreign company; and 

• Senior management personnel and/or specialists employed by foreign firms who are 
relocated to India to work on specific project/management assignments. 



    A Trust Law Project 
    Supported by Nokia 

 

  53 / 132 
   

• The applicant should satisfy the following conditions to be eligible: 

• The applicant should be a highly skilled and/or a qualified professional being engaged or 
appointed by a company/organization/industry/undertaking in India on contract or an 
employment basis at a senior level, skilled position such as technical expert, senior 
executive, or in a managerial position etc. 

• The employment visa cannot be granted for routine, ordinary or secretarial/clerical jobs. 

• The employee’s salary must be in excess of USD 25,000 per year. 

• Applicants are required to fill the online visa application by visiting website 
http://indianvisaonline.gov.in/visa and visit their nearest embassy with a printout of the 
online application and required travel documents. This visa can only be extended once the 
applicant is in India. A fresh application cannot be made in India. 

• Business Visa (B): 

• Business visas are given to those who make business related trips to India, for sales or 
establishing contact on behalf of a company outside India. To be eligible for a business 
visa, the applicant should: 

• Be a person of assured financial standing and having expertise in the field of the intended 
business; 

• Not visit India for the business of money lending or petty trading or for full time employment 
in India, including payment of salary in India; 

• Comply with all other requirements like payment of tax liabilities etc.; 

• The grant of a business visa is subject to any instructions issued by the Indian government 
on the basis of reciprocity with other foreign countries from time to time. Indian 
missions/posts can grant a business visa valid up to 5 years or less as required to set up an 
industrial/business venture or to buy or sell industrial/commercial products. The period of 
stay in India for each visit is limited to 6 months. A multiple entry visa valid up to 10 years 
may be available to foreign nationals who have set up or intend to set up a joint venture in 
India. 

• Applicants are required to fill the online visa application by visiting website 
http://indianvisaonline.gov.in/visa and visit their nearest embassy with a printout of the 
online application and required travel documents. 

Registration Requirement: 

Every foreigner visiting India (on a valid student visa and employment visa) for more than 180 days 
is required to get themselves registered with concerned Foreigners Regional Registration Officer, 
within 14 days of their first arrival, irrespective of the duration of their stay. 

a) Does the law allow for employers to engage foreign nationals where there are particular 
labour needs? 

Yes, foreign nationals can be employed in India where there are particular labour needs. 
Employment of foreign nationals is strictly regulated in India and is subject to the requirements set 
out in the response to the query above. 

b) Are there any options for the naturalisation or other long-term residency for foreign 
nationals in the country on the basis of holding an employment, student or other type of 
visa? 

Yes, one can become a citizen of India through naturalization.  A foreigner legally residing in India 
for twelve years (throughout the period of 12 months immediately preceding the date of application 
and for 11 years in aggregate in the fourteen years preceding the said twelve months) can apply for 
an Indian citizenship. 
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In addition to the time period stipulated, a foreign national would also be required to meet (inter alia) 
the following requirements: 

• He/she is not a subject or citizen of any country where citizens of India are prevented by 
law or practice of that country from becoming subjects or citizens of that country by 
naturalization; 

• if he/she is a citizen of any country, he/she has renounced the citizenship of that country in 
accordance with the law therein in force in that behalf and has notified such renunciation to 
the Indian government; 

• he/she is of good character; 

• he/she has an adequate knowledge of a language specified in the Eighth Schedule to the 
Constitution; and 

• in the event of a certificate of naturalisation being granted to him/her, he/she intends to 
reside in India, or to enter into, or continue in, service under a government in India or under 
an international organisation of which India is a member or under a society, company or 
body of persons established in India. 

c) Are there legal restrictions on the kinds of positions refugees are able to hold or 
employment they are able to engage in? 

There are no legal restrictions on the kinds of positions refugees are able to hold or employment 
they are able to engage in. 

In practice, it is easier for refugees to find employment opportunities at lower levels (predominantly 
in the informal sector, which includes activities such as domestic help, watchmen, etc.), since no 
background checks are mandatory in respect of such employees to determine if they are legally 
allowed to work or not. It is considerably harder for refugees to obtain employment at higher levels in 
the formal sector in India, possibly due in part because refugees often lack formal documentation 
relating to their identity, educational qualifications and professional experience, and partly due to the 
Indian government’s  restrictive policy on issuing work permits/visas to non-citizen. 

d) Do refugees receive the protection of labour laws on par with nationals and other non-
nationals? 

Refugees do not receive protection of labour laws on par with nationals and other non-nationals 
unless they are legally employed in India. Refugees are still required to hold a valid passport and 
employment/business visa to work in India. As noted above, these must be obtained prior to entering 
India. The right to work (in respect of refugees) has not been enforced by Indian courts. 

Refugees that are legally permitted to work in India would be protected under Indian labour laws. 

e) Is there any relevant case law where refugees have pursued cases against employers for 
violations of work rights, either through civil or criminal mechanisms? Is there any relevant 
case law where refugees have pursued statutory compensation for violations of work 
rights? If so, what were the outcomes? 

No such cases have been reported. 

f) Are refugees entitled to legal aid for labour-related disputes? 

Yes, refugees are entitled to seek legal aid for labour-related disputes in India. However, as set out 
in our response above, it is difficult for refugees who are not legally permitted to work in India to 
enforce their rights in labour related matters. 

Under the Legal Services Authorities Act, 1987 certain under-privileged sections of the society 
(which would also cover refugees) are eligible to receive legal aid. The UNHCR also assists 
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refugees seeking legal aid by working with various implementing partners to provide free legal 
assistance to refugees. 

g) Are there laws which would enable or impede the implementation of work rights schemes 
for refugees? 

No, there are no laws in India, which would impede the implementation of work rights scheme for 
refugees. As set out above, the Indian government has already permitted some refugee groups to 
work in India under its policies. 

1.3 To what extent does the state take positive action to 
facilitate refugees’ access to safe and lawful 
employment? 

a) Are there any specific ‘refugee work schemes’? 

There are no specific ‘refugee work schemes’ in India.  In its policies for certain refugee groups 
(such as Tibetans and Sri Lankans), the Indian government has granted these groups the right to 
undertake certain types of employment in India. The Indian government has issued these policies 
under the laws governing foreigners; no laws were amended to issue these schemes.  

In recent times, the Indian government has collaborated with the UNHCR for implementing outreach 
schemes to provide long term visas and work permits. However, such steps are not supported by 
any legislative mandate and in the absence of a national legal framework, the UNHCR outreach 
schemes do not offer a permanent solution. 

b) Do refugees have equal access to education and vocational training? 

Yes, refugees have access to education in India. Education at the primary school level is freely 
available to all children (at government schools, and to some extent private schools) as a matter of 
right, under the Right of Children to Free and Compulsory Education Act, 2009. For several reasons, 
however, some refugee children do not attend public schools. This could be because of (i) language 
barriers; (ii) the need for them to work to help support their family financially; or (iii) administrative 
difficulties experienced by them in joining schools, for instance, submission of identity documents, 
which refugees may not have in their possession. 

Some refugee communities run their own schools. For instance, there are about 60 Tibetan refugee 
schools in India. In addition, India’s Ministry of External Affairs recently stated that there is a 
proposal to extend scholarship benefits to Tibetan refugee children. 

The UNHCR also works with various organizations to run initiatives for refugees to have access to 
education. For example, they run bridge classes, tuition classes, language classes as well as 
support admission of refugees to government schools through a Refugee Assistance Programme. 

It is harder for refugee communities to access higher education. Indian universities do not recognize 
refugees as a category of applicants and do not accept any foreign national applicant without a 
student visa and NOCs from the country of origin. Both of these are unavailable to a refugee. Even if 
the documentation provided by refugees is accepted, they are enrolled as foreign nationals, which 
would normally imply large fees, which refugees cannot afford. 

There are Indian laws, which promote vocational training of apprentices.  However, these laws 
require applicants to submit extensive documentation in relation to their eligibility (e.g. educational 
qualifications, identity proof, etc.). Refugees may not be in a position to provide such information, 
and thus, cannot enrol for these training programmes. Besides the government, the UNHCR works 
with various organizations to run vocational training initiatives for refugees. 
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c) Are there any examples of the government actively promoting inclusive labour laws and 
employment for refugees? 

There are limited examples of the Indian government promoting inclusive labour laws and 
employment for refugees specifically. Allowing Tibetan and Sri Lankan refugees to work in certain 
sectors is an example of the Indian government’s efforts to promote employment for refugees. 

1.4 Gaps in Domestic Law 

(a) Where relevant, based on the domestic law research findings, what opportunities, gaps 
and/or conflicts in the law have been identified? What legal arguments could be made in respect of 
those opportunities, gaps and/or conflicts to advance the position that government must ensure 
refugees’ right to fair and lawful employment? 

Gaps and/or Conflicts: 

• India does not recognize the basic rights of refugees, i.e., right not to be forcibly returned to 
their country of origin. Instead, regulations governing foreigners penalize refugees escaping 
persecution and human rights violations in their country of origin, for entering India without 
valid documents. 

• Despite Indian courts granting some basic fundamental rights to refugees, they are not 
protected by law enforcement agencies in the same way as Indian citizens. It is reported 
that refugees are still often discriminated against. 

• Currently, mandates of organisations such as UNHCR, NHRC and other charitable 
organisations are limited. Due to the lack of governmental policies on refugees, these 
organisations cannot adequately protect refugees. 

Opportunities: 

The Indian government could: 

• Develop a legal framework, which permits refugees to more easily reside and work in India. 
This framework should set out the screening process for refugees, timelines for the 
decision-making process, issuance of visas and work permits, and welfare schemes they 
can access, etc. 

• Laws governing foreigners could be amended to help ensure that refugees are not 
penalized on account of being in India illegally. 

• Laws could also be developed to help ensure that charitable organization associated with 
refugees maintain proper information in relation to refugee numbers, financial status, 
whereabouts, etc. This will help the government, UNHCR and NHRC to efficiently deal with 
refugees. 

• Some of the legal arguments that can be made in respect of the aforementioned gaps 
and/or conflicts are:  

• By not recognizing refugee’s right not to be forcibly returned to their country of origin or by 
discriminating between different refugee groups, the Indian government is causing a human 
rights violation and breaching its international obligations.  

• Indian courts have granted basic fundamental rights to refugees. This places an obligation 
on the government to ensure that adequate measures are incorporated in the law to 
safeguard interests of refugees.  

• A domestic legislation will make the procedure of granting refugee status simple, fair and 
transparent. It will also call’s for greater accountability and checks on the powers of the 
officials. 
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Chapter 6: International and Regional 
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1. International and regional conventions 
governing refugees in Japan 

Japan is also a signatory to a number of conventions on human rights, refugee issues and related 
matters. Many protections to refugees in Japan arise out of these conventions.  In Section 1.1., we 
list the various conventions and identify whether Japan is a signatory.  In Section 1.2 we provide a 
summary of the key aspects of the conventions that apply.  In Japan there are also laws that confer 
certain rights to refugees.  However, in practice, individuals are rarely granted refugee status.  For 
the small number of people who are granted refugee status, conflicting laws that limit authorization 
to work prove to be a challenge to earn a livelihood. In Section 2 we explain what local laws exist, 
how they have been applied in practice.  

Overview of international conventions applicable to Japan:  

a) The Convention and Protocol Relating to the Status of Refugees (“Refugee Convention”) 

Japan is a signatory to this convention with no reservations.  

b) The Convention on the Elimination of All Forms of Discrimination Against Women 
(“CEDAW”) 

Japan is a signatory to this convention with no reservations.  

c) The Protocol to Prevent, Suppress and Punish Trafficking in Persons 

Japan is a signatory to this convention with no reservations. 

d) International Covenant on Civil and Political Rights ("ICCPR") 

Japan is a signatory to this Convention; although it has entered reservations, none directly relate to 
the rights or obligations to refugees. 

e) International Covenant on Economic, Social and Cultural Rights ("ICESCR") 

Japan is a signatory to this Convention but has entered reservations, although none directly relate to 
the rights or obligations to refugees.  

f) International Convention on the Elimination of All Forms of Racial Discrimination (“ICERD”) 

Japan is a signatory to this convention with no reservations. 

Relevant provisions interpretation and application by international bodies in relation to the right to 
work for refugees 

a) UN Committee on Economic, Social and Cultural Rights (CESCR) 

In its General Comment No. 29 (2009) on non-discrimination in economic, social and cultural rights, 
the UN Committee on Economic, Social and Cultural Rights (CESCR) observed that the ICESCR 
recognizes the right to work freely for all people, including non-nationals regardless of legal status 
and documentation.  See Section 1 of Article 6 (“Everyone has the right to work, which includes the 
right of everyone to the opportunity to gain his [or her] living by work which he [or she] freely 
chooses or accepts…”).  It also prohibits discrimination. Article 2(2).  The CESCR further has 
commented that Article 7 protects the right to just and favorable conditions of work without 
discrimination to all workers in all settings, including refugee workers.  
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The CESCR emphasized that the right to work “is essential for realizing other human rights and 
forms an inseparable and inherent part of human dignity”; it contributes to the individual’s survival 
and that of his or her family, and to an individual’s development and recognition in the community.  
The right to work means that a person may freely choose or accept work without being forced “to 
exercise or engage in employment”, that a person may not be “unfairly deprived of employment”, 
and that he or she has “the right of access to a system of protection” guaranteeing access to 
employment.   

To that end, signatory governments have the obligation to (a) respect the right to work by prohibiting 
forced or compulsory labor and refraining from denying or limiting equal access to decent work for all 
persons; (b) protect the right by adopting legislation or taking other measures to ensure equal 
access to work and training; and (c) fulfill (provide) the right by taking positive legislative and policy 
measures to enable and assist individuals to enjoy the right to work.  Decent work is “work that 
respects the fundamental rights of the human person as well as the rights of workers in terms of 
conditions of work safety and remuneration. It also provides an income allowing workers to support 
themselves and their families. These fundamental rights also include respect for the physical and 
mental integrity of the worker in the exercise of his/her employment.”  

b) UN Committee on Economic, Social and Cultural Rights (ICCPR) 

The ICCPR guarantees non-discrimination in relation to the socioeconomic rights of non-nationals, 
including refugees.  ICCPR Article 8(3)’s prohibition of all forms of forced labor to protect the right to 
decide freely to accept or choose to work.   The UN Human Rights Committee stated a general rule 
that each of the rights of the ICCPR must be guaranteed without discrimination between citizens and 
aliens, as provided for in Article 2, with only certain exceptions.   

c) The International Convention on the Elimination of All Forms of Racial Discrimination 
(ICERD) 

The ICERD recognizes and allows for legitimate distinctions, exclusions, restrictions, or preferences 
between citizens and non-citizens. See Article 1(2).  The UN High Commissioner for Refugees 
(UNHCR) has observed that this has led to a misconception that international human rights law 
allows states to discriminate against non-citizens (including refugees) with regard to the enjoyment 
of basic human rights. According to the UNHCR, “[w]hile it is true that some rights are only enjoyed 
by citizens, other rights in international and regional human rights instruments are granted to 
everyone within the jurisdiction of the state, including non-citizens and refugees.”  

Relevant provisions interpretation and application by regional bodies in relation to the right to work 
for refugees 

Japan amended its Immigration Control Order to establish a process for recognizing refugee status 
under the Immigration Control Order and named as the Immigration Control and Refugee 
Recognition Act. In 2010 it joined the UN resettlement program for refugees.  

As we noted above, Japan is also a signatory to the ICCPR, ICESCR, ICERD, and CEDAW. Under 
the Japanese legal system, the international treaties which it ratified has the same status as 
domestic law  and with exception to the Constitution, it takes precedence over all related laws. 
However, the treaties are not often mentioned in the judgements.    Where courts have considered 
the ICESCR, they have maintained that the Covenant does not have direct effect in Japan and so it 
is routinely ignored in favor of contravening domestic laws.  In so doing, the courts have relied on 
language that its provisions shall be achieved progressively. As late as 2004, a Japanese judge 
cited the ICESCR’s exceptions for “developing countries” to deny granting social security benefits to 
non-citizen resident Koreans. Courts have treated the rights and obligations contained in the 
ICESCR as “political responsibilities” or policy choices that are left to the legislature, rather than 
“legal responsibilities” that courts must enforce.  In contrast, since the 1990s, judges have directly 
applied provisions of the ICCPR and the International Convention on the Elimination of All Forms of 
Racial Discrimination (ICERD) in cases involving criminal procedure and minority rights and to 
create remedies to victims of private acts of discrimination.     
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Japan is the second largest donor to UNHCR. As per the summary of the Leader’s Summit on 
Refugees held in Bangkok in 2016, Japan pledged approximately $2.8 billion for aiding refugees and 
migrants for 2016-2018. It also committed to implement development project in a refugee camp in 
cooperation with Japan Team for Refugees and Community (J-TRaC) and UNHCR.  

However, the Government of Japan does not have a good track record in granting refugee status. 
The process is considered restrictive and applied very strictly by the Ministry of Justice (MOJ for 
recognising refuges and asylum seekers.   In the year 2016 only 28 were accepted as refugees in 
2016 and only 20 were granted asylum in 2017.   

Article 27, paragraph 1 of the Constitution of Japan recognizes the right to work for “all people.” That 
right is subject to limitations, however, for refugees who do not have permanent residency status 
and are restricted in both type of work and work period.   

In 2017, the government decided to introduce a new system for processing the application for 
refugees beginning in 2018. The new process will focus on the screening process for those 
applicants who need protection, and not employment.  Unlike under the old system where the 
application for asylum could be filed three times without legitimate grounds, the applicants are 
exposed to detention and deportation if they do not meet the criteria specified in the 1951 
Convention or those have applied for the same reason under the new screening process.  In 
addition, the work permit will be granted only to those who have high chance of getting the refuges 
status under the screening process.   Work authorization is discussed more extensively under 
section 2.1, below.  

The new process is being criticised by Japan Association of Refugees among others which noted 
“We are greatly worried about the government threatening the asylum seeker’ livelihood without 
addressing this core issue.”   

uman rights protection in Japan is undertaken by two bodies; Human Rights Bureau which works 
under the Ministry of Justice and Human Rights Volunteers. It deals with human rights violation 
through voluntary investigation which according to its website is defined as “which are defined as 
“not only against the law but also are against the spirit of respecting human rights, which is the basic 
principle of the Constitution of Japan and the Universal Declaration of Human Rights.” However 
according to Asia Pacific Human Rights Information Centre (HURIGHTS OSAKA), it is noted that 
Japanese human rights organisations criticize the government for failing to establish an   
independent national human rights institution. They also cite the inadequacy and setup of the current 
human rights mechanism in the country.   

In its national report for the November 2017 Universal Periodic Review (UPR) session, Japan stated 
that the rights in the ICESCR are already ensured by the Constitution of Japan and relevant laws in 
force in Japan.  Japan further reported that its government has enacted and revised domestic laws 
necessary to comply with its obligations under the CEDAW and implemented related policies to 
promote gender equality in the workforce.  Consistent with the CEDAW and ICERD, Art. 1, Para. 1 
of the Constitution of Japan recognizes the equality of all people and prohibits discrimination in 
political, economic or social relations because of race, creed, sex, social status or family origin.  
Domestic laws and regulations prohibiting discriminatory treatment in employment include the 
Employment Security Act, which stipulates that no one shall be discriminated against in employment 
placement, vocational guidance, or the like, for reasons of race, nationality, creed, sex, social status, 
or family origin, etc. (Article 3).   

In its concluding observations following consideration of Japan’s third periodic report to the 
Committee on Economic, Social and Cultural Rights, the Committee expressed concern about 
reports of unequal treatment in the employment of refugees, despite their protection under the same 
labor laws as nationals.  The Committee on Elimination of Racial Discrimination likewise has 
referenced reports of unequal treatment against refugee and asylum seekers, especially non-Asians 
and Africans.  
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The CEDAW 

In response to Question 10 raised by the CEDAW during Japan’s sixth periodic report,  Japan 
explained that the Refugee Assistance Headquarters provides all applicants for refugee status, 
regardless of their gender, who are facing financial difficulties with assistance for living expenses, 
accommodation and medical expenses when it receives an application for assistance from such an 
individual. Applicants are recognized as Convention Refugees and are entitled to the same 
protections as Japanese citizens. Resettlement support programs such as Japanese language 
courses, guidance on life in Japan and vocational counselling services are offered through the 
Refugee Assistance Headquarters for Convention Refugees and their families for the purpose of 
promoting independent lives and settlement in Japan. Nursery rooms and information on the medical 
care system in Japan (and where possible in their native languages) are also made available for 
refugee women with children. 

Japan’s response also referred to its ‘Action Plan of Measures to Combat Trafficking in Persons’ and 
that its Cabinet Office was making efforts to raise awareness. Such efforts include the creation of 
posters and pamphlets about the measures to combat trafficking in persons as well as distributions 
and posting of them at local governments, police, airports and ports with a view to redressing the 
current situation. Currently, the general public’s recognition that trafficking in persons is a serious 
infringement on human rights is not sufficient. It stated that the Women's Consulting Offices, which 
are located in each of the 47 prefectures provide consultations and temporary protection, notably 
advice on health, and legal services concerning the status of residence to the victims of spousal 
violence and trafficking in persons regardless of their nationality.  

The Trafficking Protocol 

Japan’s Immigration Control and Refugee Recognition Act allows for asylum seekers facing 
deportation orders to be detained for an unlimited period, deterring asylum applications. Since 2010, 
the labour law has fully applied to Technical Intern Trainees—about 200,000 people who mainly 
come from China and Vietnam and often work in factories and areas including agriculture, fishery, 
and construction. However, weak legal protections for migrant workers still resulted in abuses in 
2016. These include illegal overtime, unpaid wages, dangerous working conditions, confiscation of 
passports, prohibitions on having cell phones and staying elsewhere overnight, forced return, and 
forced payments to sending agencies in home countries in case the training period does not finish 
successfully. Such limitations combined with the current system that generally prohibits trainees 
from changing employers, deter trainees from making complaints to their employers. While the 
Labour Standards Act does not apply to household domestic work, 2015 guidelines on migrant 
domestic workers attempt to protect workers by requiring them to be employed by housekeeping 
service companies instead of by the household. However, migrant domestic workers are generally 
prohibited from changing employers. 

Relevant recommendations and observations in the context of the Universal Periodic Review (UPR) 
and other human rights mechanisms 

The report of OHCHR (Office of the United Nations High Commissioner for Human Rights) *10 
submitted for UPR 2017 also recorded concerns regarding the process followed by Japan 
concerning the refugees, asylum seeker and stateless person It is noted in the report that:  

“UNHCR was concerned that, despite the amendment to the Immigration Control and Refugee 
Recognition Act, the principle of non-refoulment was not implemented effectively, in practice, that 
there was no independent appeal mechanism with suspensive effect against negative asylum 
decisions, and that administrative detention was used for prolonged periods without adequate 
reasons and without an independent review of the detention decision.”    The Committee on the 
Elimination of Racial Discrimination noted “concern of unequal treatment and racial discrimination 
met by refugees and asylum seekers coming from certain non-Asians and Africans, the detention of 
asylum seekers for long periods and the inadequate conditions in detention facilities”.   
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The UNHCR’s concern was also reported regarding long time taken to complete the eligibility 
screening with no legal framework to provide adequate support to for asylum seekers and 
recommended adoption of the dedicated asylum law. UNHCR and The Committee on the 
Elimination of Racial Discrimination recommended “that Japan develop a procedure to determine 
statelessness so as to ensure adequate identification and protection of stateless persons.”  It was 
also noted in the report that the definition of statelessness is not present in local laws and Japan 
does not consider statelessness as a criterion regularizing the legal stay of or granting work permits 
to person in abnormal circumstances. 

The Committee on Economic, Social and Cultural Rights noted “with concern that a significant 
number of workers continued to work for excessively long hours, and was concerned about work-
related deaths and suicides, despite the measures to encourage employers to take voluntary action.” 

Japan has yet to establish an independent national human rights institution, despite 
recommendations that it do so from several UN Member States. Instead, the human rights bodies of 
the Ministry of Japan provide certain services, such as human rights counselling and investigation 
and resolution of human rights violation cases with foreign language support for foreign nationals.  
Several UN Member States have recommended that Japan such an institution.   
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1. Domestic Laws governing refugees in 
Japan 

As explained below, generally speaking, domestic law does not respect a refugee’s right to work 
and/or right to self-employment. Refugees who are highly likely to obtain official refugee status can 
work immediately after submitting their refugee application, but the number of such official refugees 
is very limited under Japanese law. According to Reuters, the Ministry of Justice has stated that 
these refugee account for less than 1% of all applicants. 

Is there a national law that protects a refugee's right to work? If not, is there a relevant policy? 

The Constitution of Japan guarantees the right to work (Article 22 and 27 of Constitution of Japan) 
for citizens, but foreign nationals cannot sufficiently enjoy these same rights. The Supreme Court 
(Maclean case, 1978/10/4) provided that fundamental human rights are guaranteed to foreign 
people in Japan maintaining legitimate residency (in other words, they should have a residency 
status (Zairyu-shilkaku) or other permission to stay in Japan in order to enjoy such rights.). 
Accordingly, it can be said the right to work not only for refugees, but for foreign nationals as well 
does not have constitutional protection. 

If a person from a foreign country has a certain status of residence in Japan which allows the 
resident to work, then he/she can work just as Japanese citizens can work. However, even when the 
individual has such status of residence permitting him/her to work, the status of residence itself often 
limits the scope of work he/she is permitted to undertake (e.g. if he/she has a status of residence 
related to Art (Geijyutu), he/she can undertake work related to the art). 

Refugees who apply for recognition of refugee status usually do not have the requisite status of 
residence permitting them to work in Japan. Until recently, if a person has a status of residence in 
Japan which does not allow him/her to work when he/she applies for recognition of refugee status, 
he/she would be permitted to work in Japan 6 months after submission of the application (note that 
this arrangement is not prescribed by law and resulted only from how the Ministry of Justice 
operates/processes the applications). However, from January 2018, the Ministry has changed its 
attitude (please see the relevant link). The Ministry classifies persons who apply for refugee status 
first and will then provide those persons who are likely to be recognized refugees with permission to 
work immediately after such classification (this classification procedure can take up to 2 months 
according to the Ministry). On the other hand, the Ministry will not provide such permission to those 
who will clearly not be recognized as refugees and those who re-apply for recognition of refugee 
status for the same reason. Other persons will be provided such permission to work 6 months after 
submission of their application. Once he/she obtains such permission, he/she has the right to work 
in Japan. 

The Ministry changed its attitude in order to deal with the increasing number of persons who are 
applying for refugee status. From the Ministry's perspective, the submitted applications often 
included fraudulent applications, and these new measures are an attempt to curb this abuse (e.g. 
there were some foreign nationals who applied for refugee status solely to obtain work). 

If the person who has applied for refugee status does not have any residency status in Japan, 
he/she can be provided with another status in order to stay in Japan legally (this is not considered a 
residency status, however). This special status will be granted until the end of the application 
procedure to determine whether the applicant should be deported from Japan. Even with this status, 
however, the individual cannot work in Japan. 

In the event that an employer permits an individual to work who does not have the required 
residency status permitting him/her to work, then such employer shall be punished with either a term 
of imprisonment of not more than 3 years or a fine not exceeding 2 million yen (Article 72-2 of the 
Immigration Control and Refugee Recognition Act). 
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After receiving refugee status, the refugee is (in principle) provided a residency status which allows 
him/her to work without limitation (Teijyusha) (Article 61-2-2.1 of the Immigration Control and 
Refugee Recognition Act). 

Have international and/or regional provisions been transported/implemented into domestic laws? To 
what extent does national law or policy conform to relevant regional and international provisions? 
Have relevant provisions been interpreted and applied domestically? 

Japan has adopted and ratified the Refugee Convention, CEDAW, ICCPR, ICESCR, and the 
Protocol to Prevent, Suppress and Punish Trafficking in Persons, however Japan has not yet 
adopted the "Optional Protocol to the Convention on the Elimination of All Forms of Discrimination 
against Women".  Even when adopted, such international provisions do not always apply 
domestically without implementing legislation. 

How are refugees treated/defined in domestic laws? Are they differentiated from other populations of 
non-citizens? 

The definition of "refugee" under domestic law (the Immigration Control and Refugee Recognition 
Act) is the same as that contained in the Convention and Protocol Relating to the Status of 
Refugees. Persons who obtain refugee status will be given a certain residency status which permits 
them to work without limitation (Teijyu-sha) pursuant to the Immigration Control and Refugee 
Recognition Act. Accordingly, such persons can work under the same conditions as other non-
citizen residents (refugees may even have better conditions that non-citizens, as the refugee 
residency status does not contain the same limitations on scope of work that residency status for 
other non-citizens contains.) 

However, in Japan, refugee status is seldom granted by the Ministry of Justice. In 2017, Japan 
accepted just 20 asylum seekers despite a record 19,628 applications according to Japan' Ministry 
of Justice.  

Does the law provide differential treatment in respect to the right to work/self-employment for 
refugees and the general population or other populations of non-citizens? 

Once an individual has been recognized as a refugee and obtained refugee status, he/she is 
provided a residency status which allows him/her to work without limitation (Teijyu-sha) and can 
work in the same manner as Japanese citizens. However, prior to being granted refugee status, 
his/her right to work is limited to those persons who apply for recognition of refugee status. 

Are refugees able to enjoy legal access to labour permits, fair treatment in the workplace, and justice 
for work rights violations? 

As stated above, as long as refugees obtain a residency status which allow them to work, refugees 
are generally treated fairly. But obtaining such status is difficult. 

Are refugees able to obtain labour permits? If yes, what are the legal and administrative processes 
for refugees to obtain labour permits? 

If a refugee is conferred refugee status, he/she is provided a residency status which permits him/her 
to work without limitation (Teijyusha). He/she can apply for such residency status (if he/she has 
already has another type of residency status, he/she can apply for a change in residency status to 
Teijyusha), and the Minister of Justice will permit the application promptly as it is the legal obligation 
of the Minister to do so. 

Persons who are likely to be recognized as refugees can obtain labour permits within 2 months from 
submission of their applications. The Ministry will not provide such permission to persons who 
clearly will not be recognized as refugees and those who have re-applied for refugee status for the 
same reason. Other applicants will be provided such permission 6 months after submitting their 
applications. He/she should apply for permission to work from the Minister of Justice (shikakugai-
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katsudo-kyoka). The necessary documents are provided in the website of the Ministry of Justice, 
which should be submitted to the Immigration Bureau. 

What options are there for foreign nationals outside the country to be able to obtain labour and 
student permits? What are the legal and administrative processes for foreign nationals outside the 
country to obtain work and student permits? 

Foreign nationals shall apply for landing permission with an immigration inspector at their port of 
entry into Japan and undergo an examination upon entry into Japan (e.g. confirmation of their visa 
and satisfaction of other requirements for certain residency statuses). The immigration inspector 
shall, upon satisfaction of the examination, decide the status of residence and period of stay, which 
shall be entered clearly in their passports. In other words, the foreign nationals outside Japan are 
required to go through this process in order to obtain residency status which allows them to work or 
study in Japan. 

Does the law allow for employers to engage foreign nationals where there are particular labour 
needs? 

There are no prohibitions on engaging foreign nationals where there are particular labour needs, 
though there are rules that the employer should submit certain documents when hiring foreign 
employees and when foreign employees resign to Hello-Work in order to prevent foreign nationals 
from staying illegally in Japan. 

Are there any options for the naturalisation or other long-term residency for foreign nationals in the 
country on the basis of holding an employment, student or other type of visa? 

There are options for naturalization and options which allow foreigners to change their residency 
status.  

Naturalization is the system whereby the Minister of Justice provides Japanese nationality at its 
discretion to a foreigner who requests Japanese nationality. To obtain such permission, there are 
several requirements regarding address, age, behavior (e.g. criminal record), means of livelihood, 
nationality, and abiding by the Constitution of japan. However, even if the applicants meet these 
requirements, the Minister can refuse to provide nationality. Generally, it is very difficult to obtain 
nationality through this method. 

There are options to change the type of residency status and the Ministry of Justice has issued 
guidelines regarding the same.  The Minister of the Ministry of Justice has broad discretion to permit 
such change and it can be difficult to change residency status type depending on the situation. 

Are there legal restrictions on the kinds of positions refugees are able to hold or employment they 
are able to engage in? 

There are some limitations placed on persons who apply for refugee status and are provided certain 
residency status (tokutei-katsudo) which forbids them from working in sex industries according to 
internal guidelines of the Ministry of Justice.   For persons who have obtained refugee status, their 
status of residency (Teijyu-sha) will permit them to work without limitation, in principle. 

Do refugees receive the protection of labour laws on par with nationals and other non-nationals? In 
particular, freedom of movement in relation to work opportunities, legal standards for fair wages, 
protection against workplace violations and abuse, and other relevant labour laws. Please include 
review of constitutional provisions and any applicable national human rights legislation. 

Once they obtain permission to work, they can enjoy protection under Japanese labor related laws 
as an employee, such as the Labor Standard Act which, for example, prevents employers from 
unliterary terminating employees.  There are no specific laws or regulations which specifically 
protect refugees, however they are generally treated the same as other standard employees. 
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However, though the constitutional working rights under Article 22 such as rights not to be interfered 
to choose jobs is provided to refugees as long as they have residence status in general, foreign 
nationals will not enjoy the constitutional working rights under Article 27 and 28 such as rights to 
conduct strike, because the courts tend to think such rights should be given by their home country. 
We are of the view that refugees can argue they are not adequately protected by their home country 
and thus Articles 27 and 28 should apply, but it is not clear whether such argument would stand up 
in court.  

Having said that, people can claim constitutional rights under Constitution of Japan against the state 
because the Constitution regulates the relationship between the state and individuals and therefore 
should not be an issue when presenting such an argument on behalf of refugees. 

Is there any relevant case law where refugees have pursued cases against employers for violations 
of work rights, either through civil or criminal mechanisms? Is there any relevant case law where 
refugees have pursued statutory compensation for violations of work rights? If so, what were the 
outcomes? 

We located no case law to that effect. Japanese laws and regulations do not distinguish refugees 
from other foreign nationals. 

Are refugees entitled to legal aid for labour-related disputes? 

Japan Legal Support Center ("The JLSC") is a public corporation established according to the 
framework for Incorporated Administrative agencies under the Comprehensive Legal Support Act 
(promulgated on June 2, 2004). The JLSC provides legal consulting services at no charge, offers 
advance payments for payment to attorneys, and provides other services. Refugees can seek these 
benefits, but in order to do so they must have the right to stay in Japan legally (i.e. they should have 
a residency status).  

Code of Civil Procedure provides relief from certain payment to the court if certain requirements are 
met (Article 82 and 83). Any individual can utilize this provision. 

Are there laws which would enable or impede the implementation of work rights schemes for 
refugees? 

Japanese labor laws do not distinguish refugees from other persons, in principle. It can be said that 
the residency status system impedes implementation of work rights schemes for refugees to certain 
extent, but every country seems to implement such systems in a similar manner. 

To what extent does the state take positive action to facilitate refugees' access to safe and lawful 
employment? 

The Ministry of Justice will provide those persons who apply for refugee status and are highly likely 
to be approved with a certain residency status which permits them to work in Japan immediately, 
while certain other applicants are provided the same 6 months after submission of their application. 
This will facilitate a refugee’s access to safe and lawful employment to certain extent, but before the 
Ministry changed their position, most applicants had obtained residency status 6 months after 
submission of their application. Accordingly, the update to the law makes it harder for refugees to 
obtain this status and permission to work. 

Once persons who apply for refugee status can obtain a residency status which permits them work, 
they can visit Hello-Work (at no charge), which will provide them with recruiting information and 
other employment advice. See: https://www.microsofttranslator.com/bv.aspx?dl=en&mkt=en-
US&ref=SERP&refd=www.bing.com&r=true&a=https%3A%2F%2Fwww.hellowork.go.jp%2F.  A 
policy for employers addressing improvement of management practices provides, for example, that 
the employer shall not discriminate against foreigners with regards to salary, working hours, or other 
terms and conditions. It can be said this policy indirectly facilitates refugee’s access to safe and 
lawful employment to a certain extent (i.e. this policy does not put particular focus on refugees, but 
rather foreigners in general). 
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Are there any specific 'refugee work schemes'? If so, what is the legal basis for any schemes that 
are currently available? Were any legislative amendments made for these schemes to be 
operational? What is the process for refugees to be able to access these work schemes? What are 
the conditions associated with these work schemes? (i.e. limited to specific nationalities, industries, 
genders, time periods, payments, etc). 

Providing a residency status with work permission to certain persons who apply for refugee status is 
not directly stipulated in the law. The Ministry of Justice has broad discretion to determine whether to 
provide persons a certain residency status. The provision of such residency status is subject to the 
Ministry of Justice's criteria and it is not contained in any legislation, however if the Ministry of 
Justice violates their criteria without reason such action can be deemed null and void. 

The term of the residency status provided by the Ministry are usually for a period of 6 months, but 
will be renewed by the date that the decision is made regarding the application for refugee status. 
There are no limitations regarding specific nationalities, genders, or payments, however there are 
some limitations on working in sex industries according to internal guidelines of the Ministry of 
Justice.   

Do refugees have equal access to education and vocational training? 

People who apply for refugee status can enter public junior high school, junior high school at night, 
and elementary school regardless of the type of permission to stay in Japan (i.e. it is possible 
persons without a residency status to enter such schools). The Ministry of Education, Culture, 
Sports, Science and Technology-Japan proactively notifies foreign nationals regarding information 
on the education system in Japan so that they do not to miss a chance to enter such schools. 
Volunteers hold language schools for persons who apply for refugee status and they are valuable for 
such refugees. 

Are there any examples of the government actively promoting inclusive labour laws and employment 
for refugees? 

Once an individual who applies for refugee status obtains such status, he/she can participate in 
support programs providing Japanese language education (45 minutes per session, up to 572 
sessions will be provided). This program is managed by the Agency for Cultural Affairs. Please also 
see the link to the Agency's relevant in the relevant link column. 

Gaps in Domestic Law 

Where relevant, based on the domestic law research findings, what opportunities, gaps and/or 
conflicts in the law have been identified? What legal arguments could be made in respect of those 
opportunities, gaps and/or conflicts to advance the position that government must ensure refugees' 
right to fair and lawful employment? 

Not Applicable. 

RESOURCE LINKS 

• http://www.unhcr.org/3b66c2aa10 

• http://www.ohchr.org/Documents/ProfessionalInterest/protocolrefugees.pdf 

• https://www.law.umich.edu/centersandprograms/refugeeandasylumlaw/Documents/Michiga
n_Guidelines_ on_the_Right_to_Work.pdf  

• ://www.rsc.ox.ac.uk/publications/refugees-right-to-work-and-access-to-labor-markets-an-
assessment-part-1 

• http://www.unhcr.org/1951-refugee-convention.html) 

• http://aichr.org/ 
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• http://aichr.org/ 

• http://www.mfa.go.th/asean/contents/files/other-20121217-165728-100439.pdf 

• http://aichr.org/documents/ 

• http://www.unhcr.org/3b66c2aa10.pdf 

• http://www.un.org/womenwatch/daw/cedaw/ 

• https://www.newsweekjapan.jp/stories/world/2018/01/66.php (Japanese) 

• http://www.moj.go.jp/nyuukokukanri/kouhou/nyuukokukanri03_00555.html (Japanese) 

• http://www.moj.go.jp/content/001255158.pdf (English) 

• http://www.moj.go.jp/content/001212284.pdf (English) 

• http://www.houterasu.or.jp/en/index.html (English) 

• http://www.mhlw.go.jp/bunya/koyou/gaikokujin-koyou/01.html(Japanese) 

• https://www.refugee.or.jp/for_refugees/info/social_en.shtml (Japan Association of Refugee, 
English) 

• http://www.mext.go.jp/a_menu/shotou/clarinet/004/1323374.htm (the Ministry of Education, 
Culture, Sports, Science and Technology-Japan, Japanese) 

• http://www.bunka.go.jp/english/policy/japanese_language/education/ 
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1. International and regional conventions 
governing refugees in the Philippines  

1.1 Overview of International Conventions to which the 
Philippines is a party  

The Philippines is a party to the following conventions:  

• The Convention and Protocol Relating to the Status of Refugees ("Refugee Convention").  

• The Convention on the Elimination of All Forms of Discrimination Against Women 
("CEDAW").  

• The International Covenant on Civil and Political Rights ("ICCPR").   

• The International Covenant on Economic, Social and Cultural Rights ("ICESCR").   

• The Protocol to Prevent, Suppress and Punish Trafficking in Persons ("PPSPTP").   

• he ASEAN Human Rights Declaration ("AHRD"). 

• The ASEAN Convention Against Trafficking in Persons. 

 Convention Action Date of Signature 
Date of 

Notification/Deposit 
Date of 

Effect/Ratification 

Refugee Convention Accession N/A July 22, 1981 October 20, 1981 

CEDAW Ratification July 15, 1980 August 5, 1981 September 4, 1981 

ICCPR Ratification 
December 19, 
1966 

October 23, 1986 January 23, 1987 

ICESCR Ratification 
December 19, 
1966 

June 7, 1974 January 3, 1976 

Protocol to Prevent, 
Suppress and Punish 
Trafficking in Persons 

Ratification 
December 14, 
2000 

May 28, 2002 December 25, 2003 

ASEAN Human Rights 
Declaration 

Ratification N/A N/A November 18, 2012 

ASEAN Convention 
Against Trafficking in 
Persons 

Ratification N/A N/A November 21, 2015 

1.2 Interpretation and application of relevant provisions by 
international bodies and regional bodies in relation to 
the right to work for refugees 

There are few cases from Philippine courts acknowledging and invoking provisions of the 
international covenants. While not addressing refugee rights specifically, one Supreme Court case 
deciding the issue of whether to grant higher pay to foreign-hired teachers as compared to their 
local-hired counterparts, applied international human rights treaties to decide in favour of the local-
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hired teachers. The case is International School Alliance of Educators (ISAE) vs. Hon. Leonardo B. 
Quisumbing in his capacity as the Secretary of Labour and Employment.  

International law, which springs from general principles of law, likewise proscribes discrimination. 
General principles of law include principles of equity, i.e., the general principles of fairness and 
justice, based on the test of what is reasonable. The Universal Declaration of Human Rights, the 
International Covenant on Economic, Social, and Cultural Rights, the International Convention on 
the Elimination of All Forms of Racial Discrimination, the Convention against Discrimination in 
Education, and the Convention (No. 111) Concerning Discrimination in Respect of Employment and 
Occupation all adopt the general principle against discrimination and embody the principles of 
fairness and justice. The Philippines, through its Constitution, has incorporated this approach as part 
of its national laws. 

Notably, the International Covenant on Economic, Social, and Cultural Rights, supra, in Article 7 
thereof, provides: 

'The States Parties to the present Covenant recognize the right of everyone to the enjoyment of just 
and favourable conditions of work, which ensure, in particular: 

a....Remuneration which provides all workers, as a minimum, with: 

i....Fair wages and equal remuneration for work of equal value without distinction of any kind, in 
particular women being guaranteed conditions of work not inferior to those enjoyed by men, with 
equal pay for equal work' 

The foregoing provisions further enforced in the Philippines the legal truism of "equal pay for equal 
work." Persons who work with substantially equal qualifications, skill, effort and responsibility, under 
similar conditions, should be paid similar salaries. 

Another Supreme Court case decided in 1994, Simon vs. Commission on Human Rights (CHR), 
held that the mandate of the CHR encompassed investigating civil and political rights only and not 
economic, social, and cultural rights. In reviewing the human rights situation in the Philippines, the 
Committee on Economic, Social and Cultural Rights has expressed concern about this limited 
mandate of the CHR.   

The Simon v. CHR decision prompted the Commission to issue CHR Resolution No. A95-069 in 
December 1995, where it declared as one of its operational priorities, investigative monitoring of the 
country's violations of both areas of rights. In its resolution, the Commission invoked the international 
principle that "human rights is concerned with issues in both areas of civil and political rights and 
economic, social and cultural rights founded on internationally accepted human rights obligations to 
which the Philippine Government is a state party." The Commission also invoked the following 
international declarations: 

• The Manila Declaration (adopted by 30 countries which participated in the Third 
International Workshop of National Human Rights Institutions conducted by the United 
Nations in the Philippines in April 1995), which cited the role of national human rights 
institutions as that of "promoting enhanced respect for the universality and indivisibility of 
civil and political and economic, social and cultural rights particularly by ensuring that 
national legislation conforms to international obligations and that concrete measures are 
taken to ensure the enjoyment of rights in a non-discriminatory basis."  

• The Vienna Declaration (adopted during the World Conference on Human Rights held in 
June 1993 in Vienna, Austria) that "all human rights are universal, indivisible and inter-
dependent and interrelated. The International community must treat human rights globally 
in a fair and equal manner, on the same footing, and with the same emphasis. While the 
significance of national and regional particularities and various historical, cultural and 
religious backgrounds must be borne in mind, it is the duty of states, regardless of their 
political, economic and cultural systems, to promote and protect all human rights and 
fundamental freedoms." 
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In compliance with the obligations of state-parties, the Philippines has submitted six 'state reports' 
over the last 2 decades to the CEDAW Committee, with the most recent combined 7th and 8th 
reports examined at its 1405th and 1406th meetings, on 5 July 2016. In its concluding observations 
on the combined seventh and eighth reports on the Philippines,  the CEDAW Committee recognised 
the progress that the state-party had achieved since 2006 (last periodic report), notably in the 
adoption of several pieces of legislation:  

a) Expanded Anti-Trafficking in Persons Act of 2012 (Republic Act No. 10364), in 2013;  

b) Domestic Workers Act (Republic Act No. 10361), in 2013;  

c) Responsible Parenthood and Reproductive Health Act (Republic Act No. 10354), in 2012; 
and 

d) Magna Carta of Women (Republic Act No. 9710), in 2009, which is a bill of rights 
specifically targeting disadvantaged women and includes trafficking in the definition of 
violence against women. 

The Committee also praised the Philippine's efforts for generally improving its institutional and policy 
framework aimed at accelerating the elimination of discrimination against women and promoting 
gender equality, with an emphasis on: 

a) Adoption of the women's empowerment, development and gender equality plan, covering 
the period 2013-2016;  

b) Adoption of the national action plan on women and peace and security, covering the period 
2010-2016, aimed at the implementation of Security Council resolutions 1325 (2000) and 
1820 (2008); and 

c) Establishment of the Philippine Commission on Women with a mandate to advance the 
women's priority legislative agenda and monitor the implementation of the women's 
empowerment, development and gender equality plan. 

Although the CEDAW Committee welcomed the Philippines's adoption, in 2010, of the amended 
Migrant Workers and Overseas Filipinos Act of 1995 (Republic Act No. 10022) to protect migrant 
workers working in its jurisdiction, it expressed concern at the widespread exploitation and abuse of 
Filipina migrant workers working abroad, in particular as domestic workers, and the insufficient 
support provided to reintegrate those who return. The Committee also noted that the protection of 
migrant workers under ASEAN migration policies does not cover unskilled migrants, who constitute 
the majority of Filipina migrant workers. As a result, it recommended that the state-party: (i) enhance 
its efforts to effectively protect the rights of Filipina migrant workers abroad through bilateral 
agreements and memorandums of understanding with countries and regions to which Filipinas 
migrate in search of work; (ii) take internal measures relating to raising awareness among women 
migrant workers; and (iii) investigate and prosecute perpetrators of exploitation and abuse of women 
migrant workers. 

The CEDAW Committee commended the efforts made by the Philippines to prevent and combat 
trafficking in persons, in particular women and girls, with the adoption of the Expanded Anti-
Trafficking in Persons Act of 2012, which provides for more severe penalties for traffickers and 
decriminalizes victims of trafficking.  The Act also provided for the establishment of the Inter-Agency 
Council against Trafficking and the launch of the Philippine Anti-Trafficking in Persons Database. 
Nevertheless, the Committee voiced reservations with regard to trafficking in persons, and, in 
particular, noted that (i) prevention of trafficking remains weak during and after disasters and armed 
conflicts and (ii) there is a lack of designated shelters for victims of trafficking and a lack of support 
for their rehabilitation and reintegration. It was recommended that the Philippines should take action 
to remedy these concerns. 

Finally, the CEDAW Committee recommended that the state-party review the Penal Code to 
decriminalize women in prostitution, adopt measures aimed at discouraging male demand for 
prostitution, expedite the adoption of the pending anti-prostitution bills, address the root causes of 
prostitution, provide women with alternative income opportunities, and provide assistance, 



    A Trust Law Project 
    Supported by Nokia 

 

  77 / 132 
   

rehabilitation and reintegration programmes for women and girls exploited in prostitution, in addition 
to exit programmes for women wishing to leave prostitution.  

In another notable decision by The Philippine Supreme Court, the Court, while recognising the right 
of a group to participate as a political party, declared that "its decision is fully in accord with our 
international obligations to protect and promote human rights."  The Court also stated: “In particular, 
we explicitly recognize the principle of non-discrimination as it relates to the right to electoral 
participation enunciated in the UN Declaration of Human Right ("UDHR") and the International 
Covenant on Civil and Political Rights ("ICCPR")."  It also explained the necessity of applying the 
international standards for individuals and groups struggling with inadequate structural and 
governmental support.  

There are other domestic laws which contain certain provisions on the protection of refugees and 
stateless persons. The Philippines Immigration Act of 1940 (Commonwealth Act No.613), which pre-
dates the 1951 Convention and 1954 Convention, contains provisions for the favourable treatment of 
refugees and asylum-seekers in the Philippines. The Philippine Passport Act of 1996 recognizes that 
refugees or stateless persons in the Philippines may be issued a travel document in lieu of passport 
and that such persons have access to courts and free legal aid. 

The refugees, asylum seekers and stateless persons are allowed to work. The Department of 
Justice ("DOJ") allows refugees and stateless persons access to work permits, which can be applied 
for following the process for obtaining an alien employment permit ("AEP")  Temporary work permits 
are also provided by the Bureau of Immigration to refugees and stateless persons while their 
applications are pending for determination of their status.  It was also recommended by UNHCR to 
the Philippines government, during the Universal Periodic Review ("UPR") undertaken in 2017, to 
"amend the national law relating to practice of profession and introduce alternative ways of 
assessing qualifications of refugees and stateless persons in lieu of the licensure examination."  
Furthermore, during the UPR that was undertaken in 2011, the United Nations High Commissioner 
for Refugees (“UNHCR”) also provided recommendations to government agencies to promote 
refugees' access to the labour market.  In a recent development, the government planned to make 
further concessions with respect to employment rights of refugees and stateless persons.  

Relevant recommendations and observations in the context of the Philippines Universal Periodic 
Review and other human rights mechanisms 

During the third cycle of the Universal Periodic Review, the UNHCR noted that refugees and 
stateless persons who had completed their education in the Philippines were not allowed to take 
licensure examinations under the current legal framework and were therefore unable to practice their 
profession. Zeid Ra'ad Al Hussein, the High Commissioner for Human Rights, recommended the 
revision of the legal framework of the Philippines insofar as professionals are concerned.  

The Philippines noted the following recommendations during the third cycle of the UPR: (i) to accede 
to and fully implement the 1961 Convention on the Reduction of Statelessness and ensure that all 
otherwise stateless persons in the country have access to a procedure that will facilitate the 
acquisition of a nationality; and (ii) continue to do all that is necessary to end statelessness, 
especially for those living in areas that have experienced armed conflict before peace.  

The national report of the Philippines during the second cycle of the UPR mentioned a 2009 
agreement with the UNHCR and the International Organization for Migration. The agreement 
established an Emergency Transit Mechanism for the protection of refugees in a country of asylum 
who are under threat of refoulement or are in need of international protection, and require transit 
through the Philippines pending onward settlement to a third country.  

In its latest UPR of May 2017 , the United Nations High Commissioner for Refugees reported the 
following: 

"While the Philippines has no specific legislation concerning the protection of asylum-seekers, 
refugees and stateless persons, the Department of Justice ("DOJ"), which is specifically tasked to 
provide protection, has issued the Department Circular No. 58, series of 2012,1 providing for the 
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current refugee and stateless status determination procedure. Under the provisions of the 
Department Circular No. 58, the Government adheres to such basic principles as: preservation and 
promotion of family unity; non-detention on account of being stateless or refugee; non-deprivation of 
refugee or stateless status; non-discrimination in the application of the Conventions; non-
refoulement; and non-punishment on account of illegal entry or presence in the country."  

It also noted that several other domestic laws had specific provisions on the protection of refugees 
and stateless persons, such as: (i) the Philippine Immigration Act of 1940 on the admissibility and 
protection of refugees and stateless persons; (ii) the 1987 Family Code on the documentation to be 
submitted by refugees and stateless in order to contract marriage in the Philippines; and (iii) the 
Philippine Passport Act of 1996 regarding the issuance of travel documents instead of passports to 
refugees and stateless persons. 

The report continued by outlining that refugees and migrants have access to courts and are entitled 
to free legal assistance and access to judicial and administrative citizenship procedures when 
certain requirements are fulfilled. Furthermore, in March 2016, the issuance of machine readable 
Convention Travel Documents was rolled out by the government, in fulfilment of one of its pledges 
made during the Ministerial Intergovernmental Event on Refugees and Stateless Persons held in 
Geneva in December 2011. Nevertheless, the report also recognised that there remains a wide gap 
in terms of providing material assistance and social services to asylum-seekers, refugees and 
stateless persons, who are mostly in urban areas. An Inter-Agency Steering Committee has been 
organized among key governmental agencies to address practical gaps and institutionalize policy 
recommendations. 

The UPR referred to the Philippine's National Action Plan to End Statelessness, which was 
developed in 2015, and included the following action points, which were based on UNHCR's Global 
Action Plan to End Statelessness:  

a) No child is born stateless;  

b) Remove gender discrimination from nationality laws;  

c) Grant protection status to stateless migrants and facilitate their naturalization;  

d) Ensure birth registration for the prevention of statelessness;  

e) Accede to the UN Statelessness Conventions; and 

f) Improve quantitative and qualitative data on the population. 

Other weaknesses observed in the report, together with recommendations by the UNHCR for 
domestic action, were: 

• The failure to document a person's legal existence, which is fundamental to the protection 
of children and to the prevention of statelessness. The Philippines have only extended their 
support for the birth registration of children internally displaced. 

• The 1987 Constitution of the Republic of the Philippines limits "the practice of all 
professions in the Philippines to Filipino citizens, save in cases prescribed by law." There is 
an existing gap, however, with respect to the situation of refugees and stateless persons. 
Refugees and stateless persons who complete their education in the Philippines are not 
allowed to take licensure examinations under the current legal framework. Hence, they are 
unable to practice their profession in the Philippines. 

• National legislation on Internally Displaced Persons ("IDP"). While national laws, 
regulations and institutions are in place to address some issues relating to internal 
displacement, the draft IDP Bill specifically regulating the protection of the rights of IDPs is 
yet to be approved. 



    A Trust Law Project 
    Supported by Nokia 

 

  79 / 132 
   

1. Domestic laws governing refugees in 
the Philippines 

1.1 To what extent does domestic law respect a refugee's 
right to work and/or right to self-employment? 

a) Is there a national law that protects a refugee's right to work? If not, is there a relevant 
policy? 

Refugees are allowed to work in the Philippines, but there is no specific law in the Philippines that 
protects a refugee's right to work.  

The policy allowing refugees the right to work in the Philippines is embodied in DOLE Department 
Order No. 186-17, which states that refugees and stateless persons recognized by the DOJ, 
pursuant to Article 17 of UN Convention and Protocol Relating to the Status of Refugees and 
Stateless Persons, are exempted from securing an employment permit to be able to work in the 
Philippines. 

The DOJ recognizes refugees and stateless persons through the procedure prescribed under DOJ 
Department Circular No. 058-12, which provides that the application for refugee status may be filed 
directly with the Refugees and Stateless Persons Protection Unit ("RSPPU") of the DOJ, or in the 
central office, or any field office of the Bureau of Immigration in the port of entry or admission of the 
applicant. In the latter case, the Commissioner of the Bureau of Immigration or the Immigration 
Officer concerned shall forward the application to the RSPPU within ten days from the date of 
receipt thereof. To be submitted with the application are: (a) the applicant's travel document; (b) 
identification document including proof of relationship to any accompanying family members; and (c) 
other documents to support the claim to refugee or stateless status, where available. 

b) Have international and/or regional provisions been transported/implemented into domestic 
laws? To what extent does national law or policy conform to relevant regional and 
international provisions? Have relevant provisions been interpreted and applied 
domestically? 

Yes, some of the provisions of the international and regional conventions cited above have been 
transported or implemented into domestic laws. 

DOJ Department Circular No. 058-12 provides that "the Republic of the Philippines has acceded to 
the 1951 United Nations Convention Relating to the Status of Refugees, the 1967 Protocol Relating 
to the Status of Refugees and the 1954 United Nations Convention Relating to the Status of 
Stateless Persons."  

In Section 2 of Republic Act No. 9208, or the Anti-Trafficking in Persons Act of 2003, it is a declared 
policy of the Philippines to recognize the equal rights and inherent human dignity of women and men 
as enshrined in the United Nations Universal Declaration on Human Rights, United Nations 
Convention on the Rights of the Child, United Nations Convention on the Protection of Migrant 
Workers and their Families, United Nations Convention Against Transnational Organised Crime 
Including its Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women 
and Children, and all other relevant and universally accepted human rights instruments and other 
international conventions to which the Philippines is a signatory.  

Section 2 of Republic Act No. 9710, or the Magna Carta for Women, provides that the State 
condemns discrimination against women in all its forms and pursues by all appropriate means and 
without delay the policy of eliminating discrimination against women in keeping with the CEDAW and 
other international instruments consistent with Philippine law. The State shall accord women the 
rights, protection, and opportunities available to every member of society.  
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In Republic of the Philippines v. Karman F. Karbasi,  the Philippine Supreme Court interpreted and 
applied the provisions of the relevant conventions in granting Philippine citizenship to a refugee 
whose application for naturalization was opposed by the Office of the Solicitor General ("OSG") on 
the ground that the former has no lucrative trade, profession, or occupation. The Philippine Supreme 
Court noted that Karbasi's petition for naturalization showed that he has successfully established his 
refugee status upon arrival in the Philippines. In effect, the Philippines' obligations under its various 
international commitments came into operation. Articles 6 and 34 of the 1951 Convention relating to 
the Status of Refugees,  to which the Philippines is a signatory, must be considered in resolving the 
case. Also, Article 7 of the 1951 Convention expressly provides exemptions from reciprocity, while 
Article 34 states the earnest obligation of contracting parties to "as far as possible facilitate the 
assimilation and naturalization of refugees." Karbasi's status as a refugee has to end with the 
attainment of Filipino citizenship, pursuant to Philippine statutory requirements and international 
obligations. 

c) How are refugees treated / defined in domestic laws? Are they differentiated from other 
populations of non-citizens? 

Refugees are differentiated from other populations of non-citizens. To illustrate, Commonwealth Act 
No. 613, or the Philippine Immigration Act of 1940, provides both procedural and substantive 
regulations in the admission of aliens. However, the same law provides that, notwithstanding its 
provisions, the President is authorized to admit aliens who are refugees for religious, political, or 
racial reasons, in such classes of cases and under such conditions as he may prescribe for 
humanitarian reasons and when not opposed to the public interest. 

In this regard, refugees are defined under Philippine law as those who "owing to well-founded fear of 
being persecuted for reasons of race, religion, nationality, membership of a particular social group or 
political opinion, is outside the country of his or her nationality and is unable or, owing to such fear, 
is unwilling to avail himself or herself of the protection of that country; or who, not having a 
nationality and being outside the country of his or her former habitual residence."  

d) Does the law provide differential treatment in respect to the right to work/self-employment 
for refugees and the general population or other populations of non-citizens? 

Article 40 of Presidential Decree No. 442, as amended, or the Labour Code of the Philippines 
("Labour Code"), provides that "any alien seeking admission to the Philippines for employment 
purposes and any domestic or foreign employer who desires to engage an alien for employment in 
the Philippines shall obtain an employment permit from the Department of Labour." The same 
provision also states that before an employment permit can be issued, there must first be a 
determination of the non-availability of a person in the Philippines who is competent, able, and 
willing at the time of the application to perform the services in which the alien seeks to be employed. 
In case of an enterprise registered in the preferred areas of investment, a recommendation of the 
government agency charged with the supervision of the said enterprise is necessary. 

The requirement for an employment permit applies to both resident and non-resident aliens as per 
the Manual of Operations in the Issuance of Alien Employment Permit to Foreign Nationals issued in 
2002. The DOLE no longer issues Alien Employment Registration Certificates to immigrants and 
resident aliens. On the other hand, Commonwealth Act No. 108, or the Anti-Dummy Law, prohibits 
aliens to be employed in entities that own or control a right, franchise, privilege, property, or 
business wherein the exercise or enjoyment of such is reserved by law only to Filipinos or Filipino-
owned corporations. However, even if the entity is engaged in nationalized activities, aliens can still 
be employed in two instances: (1) where the Secretary of Justice specifically authorizes the 
employment of foreign technical personnel; and (2) where the aliens are elected members of the 
board of directors or governing body of corporations or associations in proportion to their allowable 
participation in the capital of such entities.   Similarly, Executive Order No. 226, or the Omnibus 
Investment Code, provides that enterprises registered under it may employ foreign nationals in 
technical, supervisory, or advisory positions for a limited period of time. 

Recently, the DOLE issued an order exempting refugees and stateless persons from the 
requirement of securing an employment permit.  
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There is a different rule with respect to the practice of professions in the country. The Philippine 
Constitution limits the practice of professions in the country to Filipino citizens except when 
otherwise provided by law.  The provision containing this limitation expresses the desire to develop a 
ready reservoir of Filipino professionals, scientists, and skilled workers as well as to promote their 
welfare. The limitation of the practice of professions to Filipinos is pursuant to this policy. 

Executive Order No. 184 promulgated the 10th Regular Foreign Investment Negative List and 
enumerated therein the professions which are reserved to Filipino citizens, namely pharmacy, 
radiologic and x-ray technology, criminology, forestry, and law. There are a number of professions 
which foreigners can practice in the Philippines, subject to the condition that their respective 
countries allow Filipinos to practice the same profession therein. These include aeronautical 
engineering, agricultural engineering, chemical engineering, medicine, medical technology, and 
dentistry. 

1.2 Are refugees able to enjoy legal access to labour 
permits, fair treatment in the workplace, and justice for 
work rights violations? 

a) Are refugees able to obtain labour permits? If yes, what are the legal and administrative 
processes for refugees to obtain labor permits? 

Refugees are exempted from the requirement of labour permits, but they must first be recognized as 
refugees by the DOJ. The recognition may be obtained through the procedure laid down in DOJ 
Department Circular No. 58-12. As mentioned above, the application for recognition as a refugee 
may be filed directly with the RSPPU, or in the central office, or any field office of the Bureau of 
Immigration in the port of entry/admission of the applicant. The application shall be accompanied 
with the applicant's travel document, identification document, including proof of relationship to any 
accompanying family members, and such other documents to support the claim to refugee or 
stateless status, where available. The Secretary of Justice shall render the decision on the 
application. 

b) What options are there for foreign nationals outside the country to be able to obtain labour 
and student permits? What are the legal and administrative processes for foreign nationals 
outside the country to obtain work and student permits? 

Both residents and non-residents must apply for an alien employment permit if they wish to engage 
in any gainful occupation in the Philippines. 

As for student permits, a student visa must be obtained by a foreign national who is 18 years old and 
above, if he / she intends to study in the Philippines.  If he / she does not qualify for a student visa, 
he / she can opt for a special student permit.  

c) Does the law allow for employers to engage foreign nationals where there are particular 
labour needs? 

Yes, it is permissible to employ foreign nationals in case there are particular labour needs warranting 
their engagement.  There are two instances when foreign nationals may be employed in nationalized 
activities: (a) where the Secretary of Justice specifically authorizes the employment of foreign 
technical personnel; and (b) where the aliens are elected members of the board of directors or 
governing body of corporations or associations in proportion to their allowable participation in the 
capital of such entities. 

Executive Order No. 226, or the Omnibus Investment Code, likewise provides that enterprises 
registered under it may employ foreign nationals in technical, supervisory, or advisory positions for a 
limited period of time. 
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d) Are there any options for the naturalisation or other long-term residency for foreign 
nationals in the country on the basis of holding an employment, student or other type of 
visa? 

The qualifications that the foreigner has to possess in order to acquire Filipino citizenship under the 
process of naturalization is set out in Commonwealth Act No. 473, or the Revised Naturalization 
Law. One qualification is that the applicant must have some known lucrative trade, profession, or 
lawful occupation. Another requirement is residency in the country for a period of not less than ten 
years. This ten year period, however, is reduced to five years in certain cases such as when the 
applicant has (1) honourably held office under the Government of the Philippines or under that of 
any provinces, cities, municipalities, or political subdivisions thereof, (2) established a new industry 
or introduced a useful invention in the Philippines, and (3) engaged as a teacher in a public or 
recognized private school in the Philippines not established exclusively for children of a particular 
nationality or race for at least two years. 

Hence, foreign nationals holding an employment permit and possessing the qualifications under the 
Revised Naturalization Law can opt to apply for naturalization. Those who have been employed in 
the country in certain industries have been given a special privilege – a shorter residency 
requirement – making it easier for them to apply for naturalization. 

The Revised Naturalization Law likewise requires the submission of a declaration of intention, from 
the applicant for naturalization, one year prior to the filing of his petition for admission to Philippine 
citizenship. It is a declaration under oath that it is the applicant's bona fide intention to become a 
citizen of the Philippines. The law exempts certain people from such requirement, including those 
born in the Philippines that received both their primary and secondary education in either public 
schools, or recognized private institutions, in the country not exclusive to a particular race or 
nationality. Thus, foreign nationals holding a special student permit can opt to apply for 
naturalization if they are born in the Philippines and, using such permit, have received both primary 
and secondary education in Philippine schools not exclusive for one race or nationality. The law 
encourages them to apply for naturalization by exempting them from the requirement of submitting a 
declaration of intention. 

In summary, although the possession of an employment or student permit does not, on its own, 
entitle the holder to apply for naturalization, it aids in the naturalization process. The employment 
permit proves that the foreign national has a lucrative occupation in the Philippines, which is a 
requirement for an application for naturalization under the Revised Naturalization Act. It can likewise 
shorten the residency requirement of the applicant from ten years to five years, depending on the 
industry where the applicant is employed. The possession of a student permit, on the other hand, 
can prove that the applicant has received education in the Philippines, thus dispensing with the 
requirement for a declaration of intention. 

e) Are there legal restrictions on the kinds of positions refugees are able to hold or 
employment they are able to engage in? 

Yes. Refugees and other non-citizens are prohibited from engaging in nationalized activities. In 
particular, they are not allowed to be employed in entities that own or control a right, franchise, 
privilege, property or business wherein the exercise or enjoyment of such is reserved by law only to 
Filipinos or Filipino-owned corporations. For example, the operation of a public utility or the 
development, exploitation, and utilization of natural resources, can only be done by Filipino citizens 
or corporations at least 60% of the capital of which is owned by Filipinos. Likewise, financing 
companies are subject to the 60% requirement.  

The Omnibus Investment Code also provides that foreign nationals can only occupy supervisory, 
technical, or advisory positions in registered enterprises for a maximum period of five years from the 
time of registration. This period can be extended by the Board of Investment for limited periods. This 
restriction is set aside altogether with respect to the positions of president, treasurer, general 
manager, or their equivalent, if the majority of the capital stock of a registered enterprise is owned by 
foreign investors. 
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f) Do refugees receive the protection of labour laws on par with nationals and other non-
nationals? In particular, freedom of movement in relation to work opportunities, legal 
standards for fair wages, protection against workplace violations and abuse, and other 
relevant labour laws. Please include review of constitutional provisions and any applicable 
national human rights legislation. 

Article 3 of the Labour Code provides that the State shall ensure equal work opportunities for all 
without regard to sex, race or creed. This is consistent with the relevant provision of the 1987 
Philippine Constitution, which states under Section 3: 

• The State shall afford full protection to labour, local and overseas, organized and 
unorganized, and promote full employment and equality of employment opportunities for all. 

• It shall guarantee the rights of all workers to self-organization, collective bargaining and 
negotiations, and peaceful concerted activities, including the right to strike in accordance 
with law. They shall be entitled to security of tenure, humane conditions of work, and a 
living wage. They shall also participate in policy and decision-making processes affecting 
their rights and benefits as may be provided by law. 

• The State shall promote the principle of shared responsibility between workers and 
employers and the preferential use of voluntary modes in settling disputes, including 
conciliation, and shall enforce their mutual compliance therewith to foster industrial peace. 

• The State shall regulate the relations between workers and employers, recognizing the right 
of labour to its just share in the fruits of production and the right of enterprises to 
reasonable returns on investments, and to expansion and growth.  

• The Labour Code distinguishes between aliens and Philippine nationals with respect to their 
right to engage in trade union activities. Article 284 of the Labour Code provides: 

• Article. 284. [269] Prohibition Against Aliens; Exceptions: All aliens, natural or juridical, as 
well as foreign organizations are strictly prohibited from engaging directly or indirectly in all 
forms of trade union activities without prejudice to normal contacts between Philippine 
labour unions and recognized international labour centres. 

• Provided however, that aliens working in the country with valid permits issued by the DOLE, 
may exercise the right to self-organization and join or assist labour organizations of their 
own choosing for purposes of collective bargaining.  

It is submitted that refugees are covered by the foregoing prohibition as they are considered aliens 
under the law. However, if they are nationals of a country which grants the same rights to Filipino 
workers, they can be allowed to exercise their right to self-organization and join or assist labour 
organizations for their own choosing for purposes of collective bargaining. For obvious reasons, this 
exception finds no application in the case of stateless persons. 

g) Is there any relevant case law where refugees have pursued cases against employers for 
violations of work rights, either through civil or criminal mechanisms? Is there any relevant 
case law where refugees have pursued statutory compensation for violations of work 
rights? If so, what were the outcomes? 

We are not aware of any case law where refugees have pursued cases against employers for 
violation of work rights, either through civil or criminal mechanisms.  

Are refugees entitled to legal aid for labour-related disputes? 

There is currently no law or rule which provides legal aid to refugees in their labour-related disputes. 

Executive Order No. 554 of the Office of the President created a task force on international refugee 
assistance and administration in response to the request of the United High Commission for 
Refugees for the country's cooperation in the temporary lodging of such refugees prior to their final 
resettlement in other countries. Executive Order No. 304 of the Office of the President, on the other 
hand, authorized and directed Task Force on Refugee Assistance and Administration to issue 
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identity papers to any refugee staying in the Philippines who does not possess a valid travel 
document. No similar issuance has been made which concerns providing refugees assistance 
specifically for their labour-related needs. 

(h) Are there laws which would enable or impede the implementation of work rights schemes for 
refugees? 

Work rights schemes refer to those which seek to improve the employment situation of people with 
disabilities.  The Philippines passed Republic Act No. 7227, or the Magna Carta for Disabled 
Persons, on March 24, 1992. Pursuant to the law, the DOLE promulgated the rules and regulations 
implementing the law's chapter on employment. 

In the law's declaration of policy, the State expressed how it values the role of disabled persons in 
the society – that they have the same rights as other people to take their proper place in society, that 
their rehabilitation is the concern of the government, that the private sector has a role in promoting 
the welfare of disabled persons and that disabled persons must be respected in order to be truly 
integrated into mainstream society. 

The law has an entire chapter dedicated to the employment rights and privileges of disabled 
persons. These include: (1) the right to equal opportunity for employment; (2) the right to be 
provided work through sheltered employment by the State when the same cannot be found through 
open means; (3) the right to assemble; (4) the right to organize; (5) the right to be protected from 
discrimination in regard to job application procedures, the hiring, promotion, or discharge of 
employees, employee compensation, job training, and other terms, conditions and privileges of 
employment; and (6) subject to certain exceptions, the right to have the disabled applicant's medical 
information treated as confidential. 

As mentioned in the law's declaration of policy, the State encourages the active participation of the 
private sector in promoting the welfare of disabled persons. To cement this policy, the law provides 
for tax incentives to private entities employing disabled persons and even better incentives to those 
improving their facilities to provide reasonable accommodation for disabled persons. 

The law also provides that it covers all disabled persons, so it is submitted that aliens, as well as 
refugees, are among those whose welfare the law seeks to protect. 

1.3 To what extent does the state take positive action to 
facilitate refugees' access to safe and lawful 
employment? 

a) (a) Are there any specific 'refugee work schemes'? If so, what is the legal basis for any 
schemes that are currently available? Were any legislative amendments made for these 
schemes to be operational? What is the process for refugees to be able to access these 
work schemes? What are the conditions associated with these work schemes? (i.e. limited 
to specific nationalities, industries, genders, time periods, payments, etc). 

There is no specific work scheme for refugees under Philippine laws and regulations. 

b) (b) Do refugees have equal access to education and vocational training? 

Apprenticeship and learnership are two kinds of special education provided in the Labour Code. 
Apprenticeship is defined as practical training on the job supplemented by theoretical instruction. 
Learnership is similar to apprenticeship in the sense that it is similar to a training period for jobs 
which require skills that can be acquired through actual work experience. However, while an 
apprentice trains in a highly skilled job, a learner trains in a semi-skilled one. 

It is the basic policy of the State as expressed in Article 3 of the Labour Code, to afford protection to 
labour, promote full employment, ensure equal work opportunities regardless of sex, race, or creed, 
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and regulate the relations between workers and employers. Thus, it is submitted that even refugees 
can become apprentices or learners since the Labour Code does not discriminate in terms of race in 
the application of its provisions. 

It is doubtful, however, that the programmes under Republic Act No. 7796, or the Technical 
Educational and Skills Development Act of 1994, are applicable to refugees. Both the law and its 
implementing rules and regulations refer to the development of high quality Filipino middle-level 
manpower in their respective declarations of policy. 

c) Are there any examples of the government actively promoting inclusive labour laws and 
employment for refugees? 

Aside from the recently issued Department of Foreign Affairs ("DFA") Department Order No. 186, 
series of 2017, which exempts refugees and other stateless persons from the requirement of 
securing an alien employment permit, an Inter-Agency Agreement on the Protection of Asylum 
Seekers, Refugees and Stateless Persons in the Philippines was signed by different Government 
agencies on October 12, 2017.  This was spearheaded by the DFA and involves several 
Government agencies such as the DOLE, the Technical Education and Skills Development 
Authority, and the Professional Regulations Commission. Basically, the agreement seeks to 
streamline the provision of services to asylum seekers, refugees, and stateless persons in the 
country. 

1.4 Gaps in Domestic Law 

Where relevant, based on the domestic law research findings, what opportunities, gaps and/or 
conflicts in the law have been identified? What legal arguments could be made in respect of those 
opportunities, gaps and/or conflicts to advance the position that government must ensure refugees' 
right to fair and lawful employment? 

• The Philippines lacks a comprehensive law providing for the rights and privileges of 
refugees and other stateless persons. Being a party to several international conventions 
such as the Refugee Convention, the International Covenant on Civil and Political Rights 
and the International Covenant on Economic, Social and Cultural Rights to name a few, the 
Philippines must address this gap in our labour laws. Currently, the laws applicable to 
refugees and stateless persons are the same pieces of legislation governing all non-citizens 
residing or sojourning in the country. It is apparent, however, that the legal framework for 
foreign nationals does not really address the peculiarities of the situation of refugees and 
other stateless persons. 

• The principle of pacta sunt servanda obliges the Philippines to fulfil its obligations under the 
aforementioned conventions. This is a general principle of international law which states 
that international agreements entered into by states are binding. It is enshrined in the 1987 
Philippine Constitution that the State adopts the generally accepted principles of 
international law as part of the law of the land. Thus, the Philippines should address the gap 
and pass a comprehensive law protecting the rights of refugees and other stateless 
persons. 
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1. International and regional conventions 
governing refugees in South Korea 

1.1 Overview of which International Conventions South 
Korea is a party to 

a) The Convention and Protocol Relating to the Status of Refugees ("Refugee Convention") 

The Republic of Korea became a signatory of the Refugee Convention on 3 December 1992 with the 
reservation that: 

"The Republic of Korea declares pursuant to article 42 of the Convention that it is not bound by 
article 7 which provides for the exemption of refugees from legislative reciprocity after fulfilling the 
condition of three years' residence in the territory of the Contracting States." 

However, by a communication dated 1 September 2009, the Korean government notified the 
Secretary-General of the UN that it has decided to withdraw the reservation in respect of article 7.  

b) The Convention on the Elimination of All Forms of Discrimination Against Women 
("CEDAW") 

The Republic of Korea signed CEDAW on 25 May 1983 and ratified the convention on 27 December 
1984. 

Upon ratification, the Government of the Republic of Korea made the following reservations: 

"The Government of the Republic of Korea, having examined the said Convention, hereby ratifies 
the Convention considering itself not bound by the provisions of Article 9 and sub-paragraphs (c), 
(d), (f) and (g) of paragraph 1 of Article 16 of the Convention." 

On 15 March 1991, the Government of the Republic of Korea notified the Secretary-General of its 
decision to withdraw, with effect as from that date, the reservation made upon ratification to the 
extent that they apply to sub-paragraphs (c), (d) and (f) of paragraph 1 of Article 16. 

Subsequently, on 24 August 1999, the Government of the Republic of Korea notified the Secretary-
General of its decision to withdraw, with effect as from that date, its reservation made upon 
ratification to Article 9.  

c) The International Covenant on Civil and Political Rights ("ICCPR") 

The Republic of Korea acceded to ICCPR on 10 April 1990 with the reservation that: 

"The Government of the Republic of Korea [declares] that the provisions of [...], article 22 [...] of the 
Covenant shall be so applied as to be in conformity with the provisions of the local laws including the 
Constitution of the Republic of Korea." 

On 15 March 1991, 19 January 1993 and 2 April 2007, respectively, the Government of the Republic 
of Korea notified the Secretary-General of its decision to withdraw the reservations made in respect 
of article 23 (4) (with effect from 15 March 1991), of article 14 (7) (with effect from 21 January 1993) 
and of article 14 (5) (with effect from 2 April 2007) made upon accession.  

d) The International Covenant on Economic, Social and Cultural Rights ("ICESCR") 

The Republic of Korea acceded to ICESCR on 10 April 1990 without any reservations.  



    A Trust Law Project 
    Supported by Nokia 

 

  91 / 132 
   

The Committee that oversees the compliance of ICESCR has confirmed that this right applies "to 
everyone including non-nationals, such as refugees, asylum seekers, stateless persons, migrant 
workers and victims of international trafficking, regardless of legal status and documentation."  

1.2 Relevant provisions interpretation and application by 
international bodies and regional bodies in relation to 
the right to work for refugees 

a) Applicability of Refugee Convention 

South Korea amended its Immigration Control Act (ICA) to integrate the principles of the 1951 
Refugees Convention into the national legal system in 1993 and establish the basic process for the 
refugee status determination (RSD) under the ICA. However, in 2012, the South Korean parliament 
passed Law No. 11298 of 2012 and the new Refugee Act ("the Act") was given effect in 2013 , and 
has been amended twice since of which most recent occurred in 2016 as Law No. 14408. It 
guarantees recognised refugees the same treatment as under the 1951 Refugees Convention. In 
addition, certain benefits like housing, medical and educational benefits can be availed to 
recognized refugees as well to applicants awaiting their RDS (Refugees Determination Status) 
screening completion. These benefits are not extended to humanitarian status holders . Article 24 of 
the Act deals with a refugees resettlement program which can be initiated with permission from the 
Ministry of Justice. The resettlement program is available to very few people worldwide. South Korea 
took only 79 from 2015-2017 under the resettlement program. As recently as July 2017 23 Myanmar 
Refugees arrived in Korea to become a part of the resettlement program under which they will have 
the opportunity to study, work, travel and start a new life with dignity  

Refugees are permitted the right to employment under Article 30 of the Act. The application for work 
permit can only take place 6 months after filing the application for grant of refugee status under 
Article 40(2) of the Act, and, a humanitarian status holder can also apply for permission for 
employment, under Article 39 of the Act. However, the permission for work permit remains 
dependant on the discretionary power of the Minister of Justice. Immediately after the Act came into 
force, in one case, the Seoul Administrative Court held that the government cannot be allowed to 
detain and expel the applicant for illegal employment when social security is not given to the refugee 
status applicants. The court said it was contrary to the constitutional spirit of guaranteeing human 
dignity and the right to a decent life when a refugee is not allowed to work and social security 
benefits are not made available, leaving the refugees to rely entirely on charities. 

The Ministry of Justice who is the key authority for RDS implements the process in a very restrictive 
manner as is evident from the track record of the number of applicants granted refugee status. In 
2012, the number of applications was 4,186 and only 271 refugees (6.5%) were granted refugee 
status . From 1994 until April 2014, the total refugee recognition rate stood at 3.9 % and in 2016, 
only 1.54 %. As of April 30, 2017, there are only 694 registered refugees living in South Korea . 
According to the report from Human Rights Watch between Jan-Oct 2017, out of 7291 applications, 
only 96 applicants were granted refugees status. In 2017 only 290 humanitarian visas were granted. 
There is a separate process for North Koreans which is a grant of citizenship through the Promotion 
and Resettlement Support Act 2016 . 

According to the national report submitted by the government for the Universal Period Review 2017 
(UPR), it is noted that: 

"Those recognized as refugees are also provided with social security, basic livelihood subsidies, 
education, and training for social adaptation. Spouses of recognized refugees are granted 
permission to enter and reside in the Republic of Korea. All of the registered foreigners including 
refugees can voluntarily participate in receiving social adaptation education. The Government is also 
making efforts to encourage cultural exchanges between the residents and migrants and social 
integration by supporting regional culture foundations . 

It is not easy for refugees to integrate into society despite having a livelihood. The challenges are 
related to work culture, language and the high cost of living. It is even more difficult for the 
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humanitarian status holder because there is a limited right of work, no access to national health 
insurance coupled with the stay period which is renewed only 6-12 months at a time. The Committee 
of Elimination of Racial Discrimination recommended "taking all necessary measures so that 
refugees and asylum seekers enjoyed the right to work and they and their families enjoyed an 
adequate livelihood, housing, health care and education." The UNHCR recommended that "the 
Government grant humanitarian status holders an ongoing right to remain in the country rather than 
repeated short extensions of stay permits, and ensure that humanitarian status holders’ visa 
documents clearly indicated the right to work  ." 

The Korean National Human Rights Commission (NHRC) is an independent state agency that was 
established in 2001. It is responsible for dealing with complaints regarding breach of human rights 
and for providing recommendations to the government . 

The Committee on the Elimination of Racial Discrimination has recommended that South Korea take 
all necessary measures so that refugees may enjoy the right to work. In addition, the UN Human 
Rights Committee and the Committee on the Elimination of Racial Discrimination have 
recommended that South Korea adopt comprehensive anti-discrimination legislation, explicitly 
addressing all spheres of life and prohibiting discrimination on any ground.  

In its national report submitted for the Universal Periodic Review, South Korea noted the 
government's active pursuit of policies to prohibit discrimination against and to protect the human 
rights of foreigners. Initiatives include educational and promotional activities under the Act on the 
Treatment of Foreigners in Korea and the sanction of broadcasters for racist content.  

In response to these concerns, the South Korean delegation noted that the Constitutional Court of 
Korea interprets rights that are universally applicable to individuals as guaranteed to all with no 
distinction between citizens and foreigners. While the Constitution does not list all Covenant rights, 
Article 37 sets forth that a right shall not be neglected because it is not enumerated in the 
Constitution, thereby ensuring that the basic rights, even if not enumerated, are guaranteed.  

Refugees have, in fact, received economic protection under the Constitution. The Seoul 
Administrative Court held that it was contrary to the constitutional guarantee of human dignity and 
the right of decent life to forbid refugee applications for employment while also denying them social 
security benefits. Thus, the court revoked the detention of a refugee applicant to expel him for illegal 
employment.  In June 2015, the Supreme Court of Korea ruled that anyone, including 
undocumented workers, who provide labour in return for a wage, is a worker within the law entitled 
to the same fundamental labour rights as Korean nationals.  

b) Applicability of CEDAW 

The CEDAW Committee in its concluding observations on the eighth period report of South Korea 
dated March 2018, reiterated its previous conclusion (CEDAW/C/KOR/CO/7), that South Korea 
needs to adopt a comprehensive anti-discrimination law "that prohibits discrimination against 
women, including direct, indirect, and intersecting forms of discrimination affecting disadvantaged 
groups of women, such as women living in poverty, women belonging to ethnic, racial, religious and 
sexual minorities, women with disabilities, women refugees and asylum seekers, stateless and 
migrant women, rural women, single women, adolescents and older women, as defined in article 1 
of the Convention and in line with general recommendation No. 28 (2010) on the core obligations of 
States parties under article 2" . 

The CEDAW Committee also made a number of comments regarding South Korea's combat against 
trafficking and prostitution. It praised South Korea for having ratified the Trafficking Protocol and for 
criminalising under its Penal Code the trafficking in persons. It also acknowledged its efforts made in 
providing support services to foreign women who are victims of trafficking, notably through the 
revision of South Korea's Act on the Prevention of Sexual Trafficking and Protection in 2012 and 
2014. 

The Committee also had the following concerns that it voiced to South Korea: 
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• "The absence of a comprehensive law on trafficking in human beings and that aspects of 
trafficking in human beings remain scattered across sectoral legislation; 

• The situation of migrant women who enter the country on E-6-2 visa granted to work in the 
entertainment industry, who often become victims to trafficking and exploitation of 
prostitution, are vulnerable to sexual harassment, sexual violence and other crimes, and 
are being deported, unless they actively engage in legal proceedings against their 
perpetrators, as well as the situation of women "defectors" from the Democratic People's 
Republic of Korea, forced into prostitution to provide for their families; 

• The low prosecution and conviction rates in cases of trafficking in women and girls, lenient 
sentences for perpetrators, and the lack of disaggregated data on victims; 

• The lack of a victim-centred approach to trafficking and exploitation of prostitution, given 
that women engaging in prostitution without coercion are subjected to criminal punishment, 
including following sting operations by police officers who stage as sex purchasers, and that 
children, including girls, exploited for prostitution are not classified as victims and are 
subject to treatment and correctional education as "protective juveniles". 

As a result, the Committee has recommended that South Korea: 

• Implement a law "on trafficking in human beings which complies with the standards under 
the Palermo Protocol of support for and protection of victims of trafficking, including for 
foreign women and girls victims of trafficking who require special protection and assistance 
on issues such as residence, stay and returning to their home countries"; 

• Adopt a victim- and human rights-centred approach in its efforts to combat trafficking and 
exploitation of prostitution of women and girls; 

• Strictly enforce the abolition of the legal requirement of a sponsor letter from a Korean 
citizen when applying for extension of residency, including through capacity building and 
training of immigration officers. 

Finally, the Committee recommends that the State party maintain its dedication to ensuring the 
effective implementation of Security Council resolution 1325 (2000) on women peace and security 
as well as subsequent resolutions on addressing human rights abuses against women in conflict and 
post conflict situations and women's significant participation in peace building, in line with the 
Committee's general recommendation No. 30 (2013). 

c) Applicability of The Trafficking Protocol 

Both the 3P Anti-Trafficking Policy Index (Cho et al. 2014) and the Tier-ranking evaluating anti-
trafficking policy worldwide rank South Korea as one of the leading countries in anti-trafficking 
performance. 

In preparation for ratifying the Trafficking Protocol the South Korean government had implemented 
different policy evaluation measurements, of which most prominent is the criminalisation under its 
Penal Code of seizing, luring, and trafficking of humans, prohibiting all forms of human trafficking 
including both sex and labour trafficking in 2013. 

Under the amendment of 2013, not only sex trafficking, but also labour trafficking can be prosecuted 
with a sufficiently high level of punishment (up to 15 years in prison), thus fulfilling the international 
standards imposed by the Trafficking Protocol. 

Despite this progress, the anti-trafficking policies of South Korea still demonstrate several 
challenges. In particular, the range of acts and circumstances of human trafficking that can be 
punished by law are quite limited. Furthermore, the victim protection policy focuses on repatriation 
rather than ensuring basic rights and the livelihood of victims by rehabilitation and reintegration . 
These challenges are outlined below. 
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Prosecution. The definition of 'human trafficking' applied by prosecutors is narrow when prosecuting 
perpetrators and therefore it does not fall within the definition of the Trafficking Protocol (Article 3). 
The Trafficking Protocol sets out three pillars for human trafficking: act, means and purpose. The 
means of human trafficking in South Korea is limited to 'physical means'. Other means – such as 
threatening family members, bondage labour due to debt, abusing victims' vulnerable situations, etc. 
– are generally not considered as evidence of human trafficking, despite the definition of the 
Trafficking Protocol. However, “deception” may be considered to be human trafficking under the 
Korean Penal Code. Additionally, if a victim consents to exploitative labour conditions and relations, 
the exploitation is normally not prosecuted as human trafficking, contrary to the Trafficking Protocol, 
by which human trafficking is defined and is independent from the victims' consensus. The 
consensus-based prosecution is particularly problematic when disabled victims are involved, as 
traffickers can more easily manipulate their consent . Korean Supreme Court has ruled that not only 
should the under-aged victim but also the victim’s custodian must consent for the act of human 
trafficking to be deemed not guilty (Supreme Court Ruling No. 82Do186 dated 27 April 1982).   

• This results in acquitting perpetrators based on the purported consensus of victims, and 
makes it difficult to convict traffickers. 

• Victim Protection. South Korea fulfils the basic requirements for providing necessary 
assistance to victims of human trafficking, such as legal consultation, medical care, 
repatriation assistance, vocational training and (temporary) residency. Such assistance is 
also available to foreign nationals and victims of human trafficking who are, in principle, not 
punishable for acts committed as a result of their situation. However, South Korea has 
difficulty in identifying victims and its local policies focus more on repatriation rather than 
reintegration or rehabilitation. Again, the narrow definition and application of 'human 
trafficking' and the purported consensus of victims make the victim identification process 
very hard, limiting the number of victims being recognised as such. As South Korean 
policies focus on repatriation, it only provides temporary residency during the legal 
proceedings if the victim cooperates with the investigation. The anti-trafficking legislation 
amended in 2013 does not include granting a stable legal status and financial and 
vocational assistance to victims. Financial support and employment opportunities are not 
provided under the current local legislation to victims during their stay to secure basic 
necessities. 

One of the recommendations of this report on "Human Trafficking in South Korea" was that 
Korea should increase its international cooperation collaborate closely with neighbouring 
countries to combat human trafficking. 

1.3 Relevant recommendations and observations in the 
context of South Korea's Universal Periodic Review 
and other human rights mechanisms 

• Findings from UN Reviews 

The Committee on the Elimination of Racial Discrimination has recommended that South Korea take 
all necessary measures so that refugees and asylum seekers may enjoy the right to work. In 
addition, the UN Human Rights Committee and the Committee on the Elimination of Racial 
Discrimination have recommended that South Korea adopt comprehensive anti-discrimination 
legislation, explicitly addressing all spheres of life and prohibiting discrimination on any ground.  

In its national report submitted for the Universal Periodic Review, South Korea noted the 
government's active pursuit of policies to prohibit discrimination against and to protect human rights 
of foreigners. Initiatives include educational and promotional activities under the Act on the 
Treatment of Foreigners in Korea and review and sanction of broadcasters for racist content.  

In response to these concerns, the South Korean delegation noted that the Constitutional Court of 
Korea interprets rights that are universally applicable to individuals as guaranteed to all with no 
distinction between citizens and foreigners. While the Constitution does not list all Covenant rights, 
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Article 37 sets forth that a right shall not be neglected because it is not enumerated in the 
Constitution, thereby ensuring that the basic rights, even if not enumerated, are guaranteed.  

Refugees have, in fact, received economic protection under the Constitution. The Seoul 
Administrative Court held that it was contrary to the constitutional guarantee of human dignity and 
the right of decent life to forbid refugee applications from employment while also denying them social 
security benefits. Thus, the court revoked the detention of a refugee applicant to expel him for illegal 
employment.  In June 2015, the Supreme Court of Korea ruled that anyone, including 
undocumented workers, who provides labour in return for wage, is a worker within the law entitled to 
the same fundamental labour rights as Korean nationals.  

The following recommendations and observations were made: 

Positive aspects observed were that: (a) the Korean Refugee Act was adopted in 2013,  (b) the 
Nationality and Refugee division was established in the Ministry of Justice and the Seoul 
Immigration Office.  Negative observations include: (a) the absence of a legally prescribed maximum 
duration for immigration detention, the immigration detention of children, and the poor living 
conditions in immigration detention facilities,  (b) the low acceptance of refugee applications,  and (c) 
lack of provision for civil status documentation for refugee children born in its territory.  

Recommendations made were: (a) unhindered and equal access to official procedures for lodging 
asylum applications at ports of entry, (b) taking all necessary measures so that refugees and asylum 
seekers enjoy the right to work and they and their families enjoy an adequate livelihood, housing, 
healthcare and education, (c) establishment of systems and procedures to properly register the birth 
of refugee children, humanitarian status holders and asylum seekers born in Korea, (d) to report the 
total number of applications for refugee status per year, broken down by those rejected and those 
accepted, (e) implementation of procedures for recognizing refugee status that conform to 
international standards, including by approving more officials to review the applications, and (f) 
respect for due process at all stages of the process, inter alia, by providing interpreters for the 
applicants and guaranteeing their right to be heard during the appeal procedures which concern 
them.  Soft law does not have a legally binding effect in Korea, but has de facto influence on the 
Korean government. 

1.4 Domestic Laws governing refugees in South Korea 

1.4.1 To what extent does domestic law respect a refugee's right to 
work and/or right to self-employment? 

• (a) Is there a national law that protects a refugee's right to work? If not, is there a 
relevant policy? 

Yes, the Korean Refugee Act. Article 30 of the Korean Refugee Act (Act No. 14408 effective as of 
20 December 2016)  provides that a "refugee who stays in the Republic of Korea shall be treated in 
accordance with the Refugee Convention notwithstanding other laws and regulations." 

• (b) Have international and/or regional provisions been transported/implemented into 
domestic laws? To what extent does national law or policy conform to relevant regional and 
international provisions? Have relevant provisions been interpreted and applied 
domestically? 

First of all, according to Article 6 of the Korean Constitutional Law , upon Korea's ratification of the 
Refugee Convention, the convention has the same effect as Korean domestic law without the 
enactment of any national law to implement the convention into domestic law. 

The Korean Refugee Act , which is Korean domestic law enacted for the protection of refugee rights 
and treatment according to the Refugee Convention, incorporates some of the substantive 
provisions in the Convention and the principle of non-refoulement. For instance, Article 2(1) of the 
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Korean Refugee Act incorporates the definition of "refugee" as prescribed in Article 1 of the Refugee 
Convention and Article 3 of the Korean Refugee Act incorporates the principle of non-refoulement, 
which is recognized as customary international law. Furthermore, Article 30 of the Korean Refugee 
Act provides for an all-inclusive protection of refugee's rights by stipulating that a "refugee who stays 
in the Republic of Korea shall be treated in accordance with the Refugee Convention 
notwithstanding other laws and regulations."  

• (c) How are refugees treated/defined in domestic laws? Are they differentiated from 
other populations of non-citizens? 

The definition of refugees under the Refugee Convention is incorporated into the Korean Refugee 
Act. Refugees are defined as an "alien who is unable or unwilling to avail him/herself to the 
protection of his/her country of nationality owing to well-founded fear of being persecuted for 
reasons of race, religion, nationality, membership of a particular social group or political opinion; or 
who, not having a nationality, is unable or, owing to such fear, unwilling to return to the country of 
his/her former residence prior to the entry into Korea," under Article 2(1) of the Korean Refugee Act. 

Under Korean law, the protection of legal rights are provided to the following three groups: (i) an 
alien who is recognized as a refugee in accordance with the Korean Refugee Act ("Refugee Status 
Holder"); (ii) an alien who is not recognized as a refugee in accordance with the Korean Refugee Act 
but for whom there are reasonable grounds to believe that his/her life or personal freedom may be 
egregiously violated by torture or other inhumane treatment or punishment or other circumstances, 
and who is given permission to stay by the Minister of Justice ("Humanitarian Status Holder"); and 
(iii) an alien who has filed for a refugee status application and is waiting for the final decision on the 
refugee status ("Refugee Status Applicant").  

In most cases a Refugee Status Holder enjoys full rights akin to a Korean national whereas a 
Refugee Status Applicant and Humanitarian Status Holder enjoys limited legal rights. 

• (d) Does the law provide differential treatment in respect to the right to work/self-
employment for refugees and the general population or other populations of non-citizens? 

Refugee Status Holders enjoy the right to employment without any restrictions.  

By contrast, Refugee Status Applicants should apply for a work permit, which should be filed six 
months after the filing of their application for refugee determination.  

1.5 Are refugees able to enjoy legal access to labour 
permits, fair treatment in the workplace, and justice for 
work rights violations? 

a) Are refugees able to obtain labour permits? If yes, what are the legal and administrative 
processes for refugees to obtain labour permits? 

b) Refugees Status Holders enjoy the right to employment without any restrictions and are not 
subject to work permits.  

c) Refugee Status Applicants must submit documents, such as passport, foreigner registration 
certificate and certificate of residence, in order to apply for work permits.  

d) What options are there for foreign nationals outside the country to be able to obtain labour 
and student permits? What are the legal and administrative processes for foreign nationals 
outside the country to obtain work and student permits? 

e) Student visas are available for foreign nationals who will receive education or conduct 
specific research at an educational institution at or beyond community college level in 
Korea. Student visas may be issued after the student submits a visa application with 
requisite documents to the embassy of Korea located in his/her country of residence.  For 
employment visas, certain professions (e.g., university professor, foreign language teacher, 
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researcher, lawyer, accountant, doctor, artist, etc.) may apply for specific categories of 
employment visa.  

f) Korean employers who wish to employ foreign nationals can employ foreign nationals only 
upon their failure to employ Korean nationals.  The employer must apply for an employment 
permit with the Employment Security Office and may employ foreign nationals as 
recommended by the Employment Security Office.  In order to be employed by Korean 
employers, foreign nationals must first meet certain requirements, such as Korean 
language, vocational qualification and vocational training requirements, and then must be 
listed on the registry at the Employment Security Office to be eligible for employment by the 
Korean employer who has obtained a permit to employ foreign nationals.  

g) Does the law allow for employers to engage foreign nationals where there are particular 
labour needs? 

Yes. Please see the answer to b) above. 

h) Are there any options for the naturalisation or other long-term residency for foreign 
nationals in the country on the basis of holding an employment, student or other type of 
visa? 

Foreign nationals holding a specific category of employment visa (e.g. professor, foreign language 
teacher, researcher, lawyers, accountant, doctor, artist, etc.) may apply for permanent residency five 
years after they attain their respective visas.  

However, foreign nationals holding a student visa are not entitled to apply for long-term residency.  

A foreigner may apply for naturalization if he/she meet the following requirements: 

 the applicant has resided in Korea for over at least consecutive five years; 

• the applicant is an adult; 

• the applicant is a person of good conduct; 

• the applicant is capable of supporting himself either relying on his own assets, ability or 
family; and 

• the applicant has basic knowledge of Korean customs and language.  

i) Are there legal restrictions on the kinds of positions refugees are able to hold or 
employment they are able to engage in? 

No, there are no restrictions on employing Refugee Status Holders.  

For Refugee Status Applicants, once they obtain a work permit, there are no restrictions in the type 
of work they can engage in.  

j) Do refugees receive the protection of labour laws on par with nationals and other non-
nationals? In particular, freedom of movement in relation to work opportunities, legal 
standards for fair wages, protection against workplace violations and abuse, and other 
relevant labour laws. Please include review of constitutional provisions and any applicable 
national human rights legislation. 

Yes, Refugee Status Holders are in general entitled to the protection of labour laws on par with 
nationals.  

With regard to foreign employees, the Korean Constitutional Court has ruled that foreign employees 
are entitled to the right to work, which includes the right to be employed and the right to employment 
conditions – specifically a healthy work place environment, a reasonable compensation for work, 
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guarantee of reasonable working conditions (i.e., wage, method of payment, hours of labour, break 
time, etc.)  

k) Is there any relevant case law where refugees have pursued cases against employers for 
violations of work rights, either through civil or criminal mechanisms? Is there any relevant 
case law where refugees have pursued statutory compensation for violations of work 
rights? If so, what were the outcomes? 

No publicly available case precedents are available. 

l) Are refugees entitled to legal aid for labour-related disputes? 

Yes. As long as the Refugee is financially incapable of paying for legal fees, the Refugee is entitled 
to legal aid for any court disputes, including labour-related disputes.  

m) Are there laws which would enable or impede the implementation of work rights schemes 
for refugees? 

No. 

1.6 To what extent does the state take positive action to 
facilitate refugees' access to safe and lawful 
employment? 

a) Are there any specific 'refugee work schemes'? If so, what is the legal basis for any 
schemes that are currently available? Were any legislative amendments made for these 
schemes to be operational? What is the process for refugees to be able to access these 
work schemes? What are the conditions associated with these work schemes? (i.e. limited 
to specific nationalities, industries, genders, time periods, payments, etc). 

No. 

b) Do refugees have equal access to education and vocational training? 

Under the Korean Refugee Act, Refugee Status Holders and Refugee Status 
Applicants enjoy the right to education akin to Korean nationals.  The Minister of the 
Department of Justice may support Refugee Status Holders to receive education 
where necessary.  
Where necessary, the government may provide assistance to Refugee Status 
Holders who wishes to have vocational training.  

c) Are there any examples of the government actively promoting inclusive labour laws and 
employment for refugees? 

No. 

1.7 Gaps in Domestic Law 

a) (a) Where relevant, based on the domestic law research findings, what opportunities, 
gaps and/or conflicts in the law have been identified? What legal arguments could be made 
in respect of those opportunities, gaps and/or conflicts to advance the position that 
government must ensure refugees' right to fair and lawful employment? 

The right to employment of Refugee Status Applicants falls far short of that granted to Refugee 
Status Holders. While Refugee Status Holders are offered the right to employment without any 
restrictions, Refugee Status Applicants are only given the opportunity to file for a work permit six 
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months after the refugee application is submitted, and may possibly be denied a work permit subject 
to the government's decision. 

Furthermore, NGOs report that work permits for Refugee Status Applicants in practice limit the 
scope of permitted work to simple manual labour. According to NGO activists, the internal 
regulations of the Ministry of Justice in principle provide for the possibility of employment in 
workplaces other than simple manual labour. However, because Refugee Status Applicants are 
often unable to access relevant documents – proof of vocational training, etc. – from their country of 
origin, and the internal regulations do not provide for alternative procedures to confirm their fitness to 
work (taking into account the refugee's vulnerable situation), most Refugee Status Applicants are in 
practice limited in their scope of work. 

For consistency with the decision made by the Korean Constitutional Court regarding foreign 
nationals' right to employment, the Refugee Status Applicants, during their lawful residency in Korea, 
should be entitled to the right to employment. 

Policy considerations on suppressing possible abuse of the refugee application process should not 
result in limiting the work rights of refugee applicants, thereby deviating from the obligations of the 
State Parties to the Refugee Convention to protect and ensure fundamental rights within their 
territories. 
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Chapter 9: International and Regional 
Conventions and Frameworks in Indonesia 
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1. International and regional conventions 
governing refugees in Indonesia  

Overview of which International Conventions India is a party to:  

The Convention and Protocol Relating to the Status of Refugees (“Refugee Convention”)  

Indonesia is not a party to this convention. As a result, it is not held accountable under international 
laws and is not required to implement any of these provisions into domestic law. 

The Convention on the Elimination of All Forms of Discrimination Against Women (“CEDAW”) 

Indonesia is a party to this convention. Indonesia entered a reservation for provisions of article 29 
paragraph (1). Based on this article, any one of the parties may refer any dispute relating to the 
interpretation or application of this convention to arbitration or International Court of Justice, 
however, Indonesia takes the position that the dispute relating to the interpretation or application of 
this convention may only be submitted to arbitration or to the International Court of Justice with the 
agreement of all the parties to the dispute. 

Indonesia ratified this convention through Law No. 7 of 1984.  

International Covenant on Civil and Political Rights ("ICCPR") 

Indonesia is a party to this convention and did not enter into reservations for this convention. 
Indonesia made a declaration that the words "the right of self-determination" appearing in article 1 of 
the ICCPR do not apply to a section of people within a sovereign independent state and cannot be 
construed as authorizing or encouraging any action which would dismember or impair, totally or in 
part, the territorial integrity or political unity of sovereign and independent states.   

Indonesia ratified this convention through Law No. 12 of 2015. 

International Covenant on Economic, Social and Cultural Rights ("ICESCR") 

Indonesia is a party to this convention and did not enter into reservations for this convention. 
Indonesia made a declaration that the words "the right of self-determination" appearing in article 1 of 
the ICESCR Indonesia do not apply to a section of people within a sovereign independent state and 
can not be construed as authorizing or encouraging any action which would dismember or impair, 
totally or in part, the territorial integrity or political unity of sovereign and independent states.   

ndonesia ratified this convention through Law No. 11 of 2015. 

The Protocol to Prevent, Suppress and Punish Trafficking in Persons 

Indonesia is a party to this convention and entered into reservations for this convention. Indonesia 
declared that it is not to be bound by the provision of article 15 (2) and takes the position that 
dispute[s] relating to the interpretation and application on the protocol which have not been settled 
through the channel provided for in paragraph (1) of the article 15, may be referred to the 
International Court of Justice only with the consent of all parties to the dispute. 

Further, Indonesia also made a declaration that the provisions of article 5 paragraph (2) sub-
paragraph c of the protocol will have to be implemented in strict compliance with the principle of the 
sovereignty and territorial integrity of a state.   
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Indonesia ratified this convention through Law No. 14 of 2009. 

The ASEAN Convention Against Trafficking in Persons 

Indonesia is a party to this convention and did not enter reservations for this convention.  

Indonesia ratified this convention through Law No. 12 of 2017. 

Relevant provisions interpretation and application by international bodies and regional bodies in 
relation to the right to work for refugees 

None of the relevant international conventions have been applied by international bodies in relation 
to the right to work for refugees. The relevant provisions have been ratified by the Indonesian 
government; however the specific regulation on refugees (Presidential Regulation No. 125 of 2016) 
does not provide grounds for refugees to work. Nonetheless, if refugees seek protection under the 
general laws (most notably the Constitution), article 28D paragraph (1) of the 1945 Constitution 
provides that every person is entitled to recognition, assurance, and fair legal certainty as well as 
equal treatment by law. 

None of the relevant international conventions have been interpreted and applied regionally. 

Relevant recommendations and observations in the context of India Universal Periodic Review and 
other human rights mechanisms 

In 2016, UNHCR published a Universal Periodic Review for Indonesia. UNHCR observed, among 
other things, that the absence of a comprehensive national legal framework for refugee protection 
limits refugees’ enjoyment of basic rights, such as freedom of movement (with more than 4,200 
currently being arbitrarily detained), access to education and healthcare, and access to birth 
certificates as a measure to prevent statelessness. 

The following are some of the recommendations from UNHCR for the Government of Indonesia with 
regard to key protection for refugees in Indonesia: 

• Accede to the 1951 Convention relating to the Status of Refugees and its 1967 Protocol; 

• Accede to the 1954 Convention relating to the Status of Stateless Persons and the 1961 
Convention on the Reduction of Statelessness; 

• Enact a comprehensive legal framework for the protection of refugees and asylum seekers 
in line with international human rights standards, including the Draft Presidential Regulation on the 
Handling of Foreign Refugees and Asylum-Seekers, which in its current form would guarantee 
access to territory and end the detention of refugees and asylum-seekers; 

• Consider undertaking registration of asylum-seekers jointly with UNHCR; 

• Consider adopting measures to legalize the status of refugees married to Indonesians; 

• Ensure effective access of refugees to the labour market in joint schemes with Indonesian 
citizens, as a necessary component for finding comprehensive solutions and for the benefit 
of host communities. 

The Presidential Regulation, referred to above, has been enacted through Presidential Regulation 
No. 125 of 2016 concerning the handling of refugees from foreign countries, which will be discussed 
below.Domestic Laws governing refugees in Indonesia 

Background 

In this research draft, we have reviewed the following laws and regulations: 
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• Law No. 13 of 2003 on Employment; 

• Law No. 37 of 1999 concerning Foreign Relations; 

• Law No. 6 of 2011 concerning Immigration; 

• Presidential Regulation No. 125 of 2016 concerning the handling of refugees from foreign 
countries (the "Presidential Regulation No. 125 of 2016"), and  

• Director General of Immigration Regulation No. IMI-0352.GR.02.07 year 2016 and its 
Schedule. 

hereinafter referred to as the relevant "Indonesian laws on refugees". 

For certain questions we have also reviewed the following laws and regulations: 

• Law No. 12 of 2006 on Citizenship;  

• Presidential Regulation No. 20 of 2018 concerning the use of foreign workers, which will be 
in forced on 29 June 2018. 

In addition, we have also consulted to officials in the Minister of Foreign Affairs and Immigration on a 
verbal and no name basis to get some additional practical info. 

To What extent does Domestic law Respect a Refugee's right to work and/or right to self-
employment? 

Is there a national law that protects a refugee's right to work? If not, is there a relevant policy? 

The relevant Indonesian laws on refugees, do not give  a right for a refugee to work.  In fact, Point 
Number 4 of the Schedule to the Director General of Immigration Regulation No. IMI-0352.GR.02.07 
year 2016, provides that a refugee is not allowed to look for work in Indonesia.  

Based on our verbal discussion with the officials in the Minister of Foreign Affairs, this position has 
been consistently maintained by the authorities across the country. 

Have international and/or regional provisions been transported/implemented into domestic laws? To 
what extent does national law or policy conform to relevant regional and international provisions? 
Have relevant provisions been interpreted and applied domestically? 

Indonesia has not ratified the 1951 Convention relating to the Status of Refugees and the 1967 
Protocol.  Nevertheless, Article 3 of the Presidential Regulation No. 125 of 2016 stipulates that the 
handling of refugees should consider the general principles of international law and the applicable 
Indonesian laws and regulations.  As it relates to employment, Indonesia has not allowed for any 
right to work to the refugees. 

How are refugees treated/defined in domestic laws? Are they differentiated from other populations of 
non-citizens? 

Article 1(1) of the Presidential Regulation No. 125 of 2016 defines refugee as a foreigner who 
resides within the territory of the Republic of Indonesia due to a well-founded fear of persecution due 
to race, ethnicity, religion, nationality, membership of a particular social group, and different political 
opinions, and does not wish to avail him/herself of protection from their country of origin and/or has 
been granted the status of asylum-seeker or refugee by the United Nations through the United 
Nations High Commissioner for Refugees. 

In general, refugees have limited rights compared to other non-citizens. For example, refugees are 
not allowed to work in Indonesia, whereas other non-citizens can apply for a work visa. 
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Does the law provide differential treatment in respect to the right to work/self-employment for 
refugees and the general population or other populations of non-citizens? 

Other populations of non-citizens can work in Indonesia, provided that the non-citizen obtain a visa 
to work from the Minister of Law and Human Rights or the immigration officer (Presidential 
Regulation No. 20 of 2018 concerning the use of foreign workers, which will be in forced on 29 June 
2018).   

As the refugees do not have the right to work under the Presidential Regulation No. 125 of 2016, it is 
unlikely based upon the scope of the research that the Minister of Law and Human Rights or the 
immigration officer will issue the visa to work to the refugees.  This is also affirmed by the 
requirement under the point number 4 of the Schedule to the Director General of Immigration 
Regulation No. IMI-0352.GR.02.07 year 2016 which states that a refugee would comply with 
Indonesian law, including would not work in Indonesia if he or she wants to stay in Indonesia. 

Are refugees able to enjoy legal access to labour permits, fair treatment in the workplace, and justice 
for work rights violations? 

Are refugees able to obtain labour permits? If yes, what are the legal and administrative processes 
for refugees to obtain labour permits? 

As stated above, Indonesian law does not provide right to work to the refugees. Hence, it is unlikely 
that the Minister of Law and Human Rights or the immigration officer will issue the visa to work to the 
refugees.  In fact, when a refugee is allowed to be in Indonesia, that refugee has to make a 
statement which references Point Number 4 of the Schedule to the Director General of Immigration 
Regulation No. IMI-0352.GR.02.07 year 2016, which states that the refugee will comply with 
Indonesian law, which includes would not work in Indonesia. 

What options are there for foreign nationals outside the country to be able to obtain labour and 
student permits? What are the legal and administrative processes for foreign nationals outside the 
country to obtain work and student permits? 

Work Permit 

As regulated under MOE Regulation No. 16 of 2015 on Guidelines for the Utilization of Foreign 
Manpower as amended ("MOE Regulation No. 16 of 2015"), there are some qualifications for foreign 
nationals to be able to obtain work permit, among others are: 

• have an education in accordance with the requirements for the position they will hold 

• have a certificate of competence or working experience of at least five years appropriate to 
the position to be occupied   

• have willingness to provide statements to transfer their expertise/skills to the Indonesian 
counterpart workers evidenced by the report on the implementation of education and 
training 

Foreign nationals who will be working in Indonesia must be sponsored by an Indonesian entity. The 
Indonesian entity must apply for the approval of the Foreign Manpower Utilization Plan (known as 
"RPTKA") to the MOE. Once the RPTKA approval is issued, the Indonesian entity can apply for a 
Work Permit (known as IMTA) to the MOE. 

Presidential Regulation No. 20 of 2018 was issued on 26 March 2018 and will take effect on 29 June 
2018. Once Presidential Regulation No. 20 of 2018 becomes effective, there may be changes to the 
permits/licenses and documents related to foreigners working in Indonesia. As of the date , there is 
no indication as to what the changes will be. At the moment the MOE is drafting a new implementing 
regulation of Regulation No. 20 of 2018. When this new implementing regulation is issued, it could 
replace MOE Regulation No. 16 of 2015. 
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Student Permit 

There is no specific regulation on student permit for foreign national to study in Indonesia. 

Generally, a foreign national who will study in Indonesia must obtain a recommendation from the 
Ministry of Education, and must also be sponsored by the relevant education institution. 

If the student already holds a stay permit because he/she is a dependent of a foreigner who is 
working in Indonesia, the dependent stay permit can be used to study in Indonesia. 

oes the law allow for employers to engage foreign nationals where there are particular labour 
needs? 

Yes.  In general, the Employment law allows Indonesian companies to hire foreigners for specific 
purposes or certain period. Specifically, for the industry where the government declares that there is 
a need to employ foreign nationals, there is no requirement for employers in that industry to submit 
plans to use foreign employees (Article 10(1) of the Presidential Regulation No. 20 of 2018). 

Foreign nationals are supposed to be employed for jobs that require specific skills and expertise that 
Indonesians do not have. 

Are there any options for the naturalisation or other long-term residency for foreign nationals in the 
country on the basis of holding an employment, student or other type of visa? 

Yes.  Article 9 of the Law No. 12 of 2006 on Citizenship provides that requests for naturalization may 
be submitted by the applicant after the following requirements are fulfilled: 

• Aged 18 (eighteen) or married; 

• At the time of forwarding the application, the applicant has resided in Indonesian territory for 
at least 5 (five) consecutive years or at least 10 (ten) years intermittently; 

• Sound in health and mind; 

• Able to speak Bahasa Indonesia and acknowledges the state basic principles of Pancasila 
and the 1945 Constitution; 

• Was never legally prosecuted due to acts of crime and sentenced jail for 1 (one) year or 
more; 

• Upon acquiring Indonesian Citizenship, will relinquish any other citizenship; 

• Employed and/or has a steady income; and 

Pay a naturalization fee to the Government Treasury. 

Long term residency 

Under the Immigration Law, foreign national can be granted with a limited stay permit ("ITAS") and a 
permanent stay permit ("ITAP"). Both ITAS and ITAP need to be sponsored by either an Indonesian 
entity or an Indonesian spouse. 

An ITAS is valid for one year and can be renewed five times for the same period. Meanwhile, the 
ITAP is valid for five years.  The ITAP can only be granted if the foreigner nationals has been in 
Indonesia for three consecutive years.Are there legal restrictions on the kinds of positions refugees 
are able to hold or employment they are able to engage in? 

There is no specific Indonesian laws which grants refugees the right to work. Hence, refugees in 
Indonesia will not be able to hold any employment. 
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Do refugees receive the protection of labour laws on par with nationals and other non-nationals? In 
particular, freedom of movement in relation to work opportunities, legal standards for fair wages, 
protection against workplace violations and abuse, and other relevant labour laws. Please include 
review of constitutional provisions and any applicable national human rights legislation. 

As aforesaid, there is no specific Indonesian laws which grants refugees the right to work. Hence, 
refugees in Indonesia will not be able to hold any employment. 

Is there any relevant case law where refugees have pursued cases against employers for violations 
of work rights, either through civil or criminal mechanisms? Is there any relevant case law where 
refugees have pursued statutory compensation for violations of work rights? If so, what were the 
outcomes? 

No. However, there is one case brought to court in which a group of Maluku conflict refugees filed a 
class action lawsuit to seek compensation against the Government of the Republic of Indonesia to 
compensate them for the loss suffered as a consequence of Maluku conflict. The class action suit 
was eventually rejected by the court due to the non-fulfilment of formal requirements of class action 
lawsuits. 

Are refugees entitled to legal aid for labour-related disputes? 

According to Law No. 16 of 2011 on Legal Aid ("Legal Aid Law"), legal aid can be given to 
impecunious people. Impecunious people are described as people who cannot fulfil the basic needs 
in their life such as food, housing, health, education, and work. Refugees may fall under the scope of 
this definition. However, please note there are several requirements for submitting a request for 
legal aid which are: (1) The refugees must show their valid identity, and (2) The refugees must show 
a valid letter showing that they are considered as impecunious people. Thus, it may be difficult for 
refugees to obtain legal aid if they have no valid documentation. 

Are there laws which would enable or impede the implementation of work rights schemes for 
refugees? 

There is no specific Indonesian laws which grants refugees the right to work.  Without any legal 
basis for refugees to commence work, that would impede the implementation of work rights 
schemes for refugees. 

o what extent does the state take positive action to facilitate refugees' access to safe and lawful 
employment? 

Are there any specific 'refugee work schemes'? If so, what is the legal basis for any schemes that 
are currently available? Were any legislative amendments made for these schemes to be 
operational? What is the process for refugees to be able to access these work schemes? What are 
the conditions associated with these work schemes? (i.e. limited to specific nationalities, industries, 
genders, time periods, payments, etc). 

Currently, there is no work scheme provided by the Indonesian government. However, there are 
several local organizations, for example Yayasan Geutanyao (YG) in Aceh that seeks to facilitate 
refugees to grow crops, work in machine shops and conduct farming. In another example, in 
Makassar, the head of a village took the initiative to lend his vacant land to be planted by refugees 
from Myanmar. He did not ask for rent payment; however, in return the Myanmar refugees gave a 
portion of garden products to him. 

Do refugees have equal access to education and vocational training? 

Even though Indonesia has not ratified the 1951 Convention, the Indonesian government still has 
the obligation to provide education under the ratification of United Nations’ Conventions on the 
Rights of the Child. This convention is ratified under Presidential Decree No. 36 of 1990 on 
Ratification of Convention on the Rights of the Child. The example can be seen in one of the public 
schools in Jakarta. In 2017, the schools within the refugees' area of residence began to accept 
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refugee children in their classes. Before these children entered into public schools, they were 
organized in classes to learn basic Indonesian language from a non-profit organization in Indonesia. 

Are there any examples of the government actively promoting inclusive labour laws and employment 
for refugees? 

No. we are not aware of any such activity. 

Gaps in Domestic Law 

Where relevant, based on the domestic law research findings, what opportunities, gaps and/or 
conflicts in the law have been identified? What legal arguments could be made in respect of those 
opportunities, gaps and/or conflicts to advance the position that government must ensure refugees' 
right to fair and lawful employment? 

Presidential Regulation No. 125 of 2016 provides for the implementation of general principles of 
international law (discussed in section b, above). Hence, it is possible to argue that refugees should 
be allowed to work based on the general principle of the refugees’ conventions. However, to provide 
legal right for employment of refugees, this is alone insufficient because adjustments would need to 
be done in other regulations such as employment and immigration regulations which are in conflicts 
or do not have a clear mechanism or process for the said right. Hence, the likelihood that the 
employment rights to be given is quite remote based on the existing laws.  

While there are pieces of legislation relating to refugees, in general, there is a big gap in legislation 
relating to the right to work for refugees. 
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1. INTERNATIONAL AND REGIONAL 
CONVENTIONS 

1.1 International Convention Summary Report 

The 1951 Convention and the 1967 Protocol relating to the Status of Refugees  

Background 

The 1951 Convention relating to the Status of Refugees (the "1951 Convention") was adopted on 28 
July 1951. It came into force on 22 April 1954.   It is the primary international instrument protecting 
the rights of refugees .  

The 1951 Convention and the 1967 Protocol have been ratified by 148 member states. Out of the 
eight countries that form the subject of the individual country reports, only the Republic of Korea, 
Japan and the Philippines have ratified the 1951 Convention and its Protocol.    

Key articles   

Article 1 (1951 Convention) 

• For the purposes of the present Convention, the term “refugee” shall apply to any person 
who: 

Has been considered a refugee under the Arrangements of 12 May 1926 and 30 June 1928 or under 
the Conventions of 28 October 1933 and 10 February 1938, the Protocol of 14 September 1939 or 
the Constitution of the International Refugee Organization; Decisions of non-eligibility taken by the 
International Refugee Organization during the period of its activities shall not prevent the status of 
refugee being accorded to persons who fulfil the conditions of paragraph 2 of this section;  

• As a result of events occurring before 1 January 1951 and owing to well founded fear of 
being persecuted for reasons of race, religion, nationality, membership of a particular social 
group or political opinion, is outside the country of his nationality and is unable or, owing to 
such fear, is unwilling to avail himself of the protection of that country; or who, not having a 
nationality and being outside the country of his former habitual residence as a result of such 
events, is unable or, owing to such fear, is unwilling to return to it. In the case of a person 
who has more than one nationality, the term “the country of his nationality” shall mean each 
of the countries of which he is a national, and a person shall not be deemed to be lacking 
the protection of the country of his nationality if, without any valid reason based on well-
founded fear, he has not availed himself of the protection of one of the countries of which 
he is a national. 

Article 17 (1951 Convention) 

• In relation to the right to engage in wage-earning employment, states must grant refugees, 
lawfully staying in their territory, the most favourable treatment accorded to nationals of a 
foreign country in the same circumstances. 

• Restrictive measures imposed on aliens or the employment of aliens for the protection of 
the national labour market shall not be applied to a refugee who was already exempt from 
them at the date of entry into force of this Convention for the state concerned, or who fulfils 
one of the following conditions: 

• has completed three years' residence in the country; 
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• has a spouse possessing the nationality of the country of residence. A refugee may not 
invoke the benefits of this provision if he has abandoned his spouse; and 

• has one or more children possessing the nationality of the country of residence. 

• States shall give sympathetic consideration to assimilating the rights of all refugees with 
regard to wage-earning employment to those of nationals, and in particular, of those 
refugees who have entered their territory pursuant to programmes of labour recruitment or 
under immigration schemes. 

Article 18 (1951 Convention) 

States shall accord to a refugee lawfully in their territory, treatment as favourable as possible and, in 
any event, not less favourable than that accorded to aliens generally in the same circumstances, as 
regards the right to engage on his own account in agriculture, industry, handicrafts and commerce 
and to establish commercial and industrial companies. 

Article 19 (1951 Convention) 

1) Each state shall accord to refugees lawfully staying in their territory, who hold diplomas 
recognized by the competent authorities of that state, and who are desirous of practicing a 
liberal profession, treatment as favourable as possible and, in any event, not less 
favourable than that accorded to aliens generally in the same circumstances. 

2) The states shall use their best endeavours consistently with their laws and constitutions to 
secure the settlement of such refugees in their territories, other than the metropolitan 
territory, for whose international relations they are responsible. 

Article I (1967 Protocol) 

1) For the purposes of the present Protocol, the term "refugee" shall…mean any person within 
the definition of article 1 of the Convention as if the words "As a result of events occurring 
before 1 January 1951 and …" and the words "…as a result of such events", in article 1A(2) 
were omitted.  

2) The present Protocol shall be applied by the States Parties hereto without any geographic 
limitation, save that existing declarations made by States already Parties to the Convention 
in accordance with article 1 B(1)(a) of the Convention, shall, unless extended under article 
1 B (2) thereof, apply also under the present Protocol.  

How does it protect refugees' right to work?    

Article 1 of the 1951 Convention defines the term "refugee". This definition was limited in scope to 
persons fleeing from events that occurred before 1 January 1951 in Europe. The 1967 Protocol 
removed these limitations to give the Convention universal coverage . 

Articles 17-19 taken together enshrine refugees' "right to work". Article 17 deals with “Wage-Earning 
Employment” and requires the contracting state to provide refugees who are lawfully staying in their 
territory,  the most favorable treatment which is  accorded to nationals of a foreign country in the 
same circumstances. Under article 17(3) Governments must give "sympathetic consideration" to fully 
understand the rights of all refugees regarding wage-earning employment. This means that 
governments must consider giving refugees earlier access to wage-earning employment.   

The expression “lawfully staying” is not defined in the 1951 Convention, despite being referred to in 
both article 17 and 24. However the Michigan Guidelines have attempted to interpret this phrase to 
mean and include “i) refugees who are recognized through individual refugees status determination ( 
RSD) or ii)  refugees whose status is determined by the member state or UNHCR iii) asylum seeker 
in the state that fails to determine or  comply with RSD system or where the procedure is unduly 
prolonged iv) refugees who are waiting for resettlement in another state”.  Other academic 
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publications have defined it as when a refugee has satisfied the criteria for refugee definition and 
has an ongoing presence in their country.  

Article 18 considers “Self-Employment” and provides that a refugee who is lawfully in their country of 
asylum must be afforded the right of self-employment on terms no less favorable than those given to 
aliens.   Article 6, when read in conjunction with Article 18, requires that refugees must be exempt 
from any requirement to start a business if they cannot meet those requirements as a result of their 
move .  

The phrase 'lawfully in' is not defined in the Refugee Convention. However, it has been interpreted 
as including (i) Asylum seekers and refugees who have been admitted to the territory of a member 
state for a fixed period (ii) Asylum seekers who have lodged their asylum claim (iii) asylum seekers 
who fail to determine or comply with a refugee status determination (RSD) system or where the 
procedure is unduly prolonged.   

Article 19 states those practicing a "liberal profession" be accorded treatment as favorable as 
possible but no less favorable than that accorded to aliens generally in the same circumstances.  
This right is not a guarantee of a job, but instead a "gateway" through which refugees can prove 
their value to a country.  

Article 24 guarantees that refugees who are lawfully staying in the territory will be accorded the 
same treatment as given to nationals of the country in terms of labor protection - for example, 
through the provision of social security and public relief.  

Rights enshrined within the 1951 Convention increase with time. Under article 17(2), a refugee with 
three years of residency, or who has a spouse or child possessing nationality, cannot be subject to 
restrictive measures on aliens. This period starts from the moment the person enters the country . 

Monitoring and enforcement 

Ratification of the 1951 Convention and the 1967 Protocol, in itself, is not sufficient to ensure 
domestic enforcement. In order to be effective, the right to work enshrined in the provisions of 
Articles 17-19 of the 1951 Convention requires there to be mechanisms for ensuring compliance, 
enforcement and for there to be a remedy procedure in place . 

The United Nations Human Rights Council ("UNHRC") is assigned the role of supervising the 
implementation of the 1951 Convention to ensure the protection of the rights of refugees.  

According to a 2017 KNOMAD study: 

• the "right to work" remains inflexible and restrictive under the legal framework of most 
countries and there is "no consistent pattern of performance within either signatory or non-
signatory states"; 

• the political, economic and security concerns have a significant impact on the legal 
provisions relating to the "right to work" and allow protectionist policies to limit 'refugees' 
access to the labour market; and 

in practice, where domestic restrictions mean that refugees' right to work is curtailed, 
refugees are often pushed into the informal sector which leaves them vulnerable to 
exploitation.  

 The International Covenant on Economic, Social and Cultural Rights 

Background 

The International Covenant on Economic, Social and Cultural Rights ("ICESCR") is a multilateral 
treaty adopted by the United Nations General Assembly on December 16, 1966 which came into 
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force from January 3, 1976.  The ICESCR commits member states to strive toward the granting of 
economic, social, and cultural rights, including labor rights. The ICESCR forms part of the 
International Bill of Human Rights together with the Universal Declaration of Human Rights and the 
International Covenant on Civil and Political Rights and its two Optional Protocols.   

A total of 167 countries are party to the ICESCR. Of the eight countries that are the subject of this 
report, only Malaysia is not a party. Certain of the other countries have entered reservations to 
Articles 7 (concerning conditions of work) and 8 (concerning rights to unionize and strike) of the 
ICESCR:  

• India has entered a reservation to clause 7(c) to preserve its government's ability to reserve 
certain public posts for inadequately represented classes of citizens.  

• Japan has entered a reservation to not be bound by clause 7(d)'s requirement for 
remuneration for public holidays.  

• Bangladesh has entered a reservation that it will apply Article 7 consistent with the 
constitution and laws of Bangladesh.   

Key articles 

Article 2 

• Each State Party to the CESCR undertakes to take steps, individually and through 
international assistance and co-operation, especially economic and technical, to the 
maximum of its available resources, with a view to achieving progressively the full 
realization of the rights recognized in the present Covenant by all appropriate means, 
including particularly the adoption of legislative measures.  

• The States Parties to the ICESCR undertake to guarantee that the rights enunciated in the 
present Covenant will be exercised without discrimination of any kind as to race, colour, 
sex, language, religion, political or other opinion, national or social origin, property, birth or 
other status.  

• Developing countries, with due regard to human rights and their national economy, may 
determine to what extent they would guarantee the economic rights recognized in the 
present Covenant to non-nationals. 

Article 6 

• The States Parties to the ICESCR recognize the right to work, which includes the right of 
everyone to the opportunity to gain his living by work which he freely chooses or accepts, 
and will take appropriate steps to safeguard this right. 

• The steps to be taken by a State Party to the ICESCR to achieve the full realisation of this 
right shall include technical and vocational guidance and training programmes, policies and 
techniques to achieve steady economic, social and cultural development and full and 
productive employment under conditions safeguarding fundamental political and economic 
freedoms to the individual.  

Article 7 

The States Parties to the ICESCR recognize the right of everyone to the enjoyment of just and 
favourable conditions of work which ensure, in particular: 

a) Remuneration which provides all workers, as a minimum, with: 

o Fair wages and equal remuneration for work of equal value without distinction of any 
kind, in particular women being guaranteed conditions of work not inferior to those 
enjoyed by men, with equal pay for equal work; 
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o A decent living for themselves and their families in accordance with the provisions of 
the ICESCR; 

b) Safe and healthy working conditions; 

c) Equal opportunity for everyone to be promoted in his employment to an appropriate higher 
level, subject to no considerations other than those of seniority and competence;  

d) Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as 
well as remuneration for public holidays.   

How does it protect refugees' right to work?    

The UN Committee on Economic Social and Cultural Rights (the "CESCR") has emphasized, in its 
general comment No. 18 (2005), that the right to work "is essential for realizing other human rights 
and forms an inseparable and inherent part of human dignity"; it contributes to the individual's 
survival and that of his or her family, and to an individual's development and recognition in the 
community.  The right to work means that a person may freely choose to work", that a person may 
not be "unfairly deprived of employment", and that he or she has "the right of access to a system of 
protection" guaranteeing access to employment.  States have the obligation to (a) respect the right 
to work by prohibiting forced or compulsory labour and refraining from denying or limiting equal 
access to decent work for all persons, especially disadvantaged and marginalized individuals and 
groups; (b) protect the right by adopting legislation or taking other measures to ensure equal access 
to work and training; and (c) fulfill the right by taking positive legislative and policy measures to 
enable and assist individuals to enjoy the right to work.   

While the extent of refugee labour rights under the 1951 Convention depends on the nature and 
duration of a refugee's stay in a country,  the ICESCR recognizes the right to work freely for all 
people, regardless of legal status and documentation.  Refugees with pending asylum claims may  
therefore invoke the ICESCR's protection despite potentially falling outside the narrower scope of 
the 1951 Convention.  

Member states' obligations under the ICESCR are subject to some limitations. Article 2(3) allows 
developing countries to limit the economic rights of non-nationals "with due regard to human rights 
and their national economy." This means that restrictions on the economic rights of non-nationals 
cannot undermine their other basic rights and human dignity and must be justified by the interests of 
the national economy. Yet many developing countries whose available resources are insufficient to 
fulfil the rights of their own citizens have relied on Article 2(3) to deny rights to refugees.   

Another limitation appears in Article 2(1), which states that socioeconomic rights are to be 
implemented progressively according "to the maximum of [a State's] available resources."  The 
United Nation's Committee on Economic, Social and Cultural Rights (the "CESCR") has confirmed, 
however, that member states have an obligation to take steps "within a reasonably short time" 
towards fully guaranteeing the right to work for everyone.  Decent work, according to the CESCR, is 
"work that respects the fundamental rights of the human person as well as the rights of workers in 
terms of conditions of work safety and remuneration. It also provides an income allowing workers to 
support themselves and their families as highlighted in article 7 of the Covenant. These fundamental 
rights also include respect for the physical and mental integrity of the worker in the exercise of 
his/her employment."   

Monitoring and enforcement 

The CESCR is the body responsible for monitoring member states' compliance with the ICESCR. 

Undocumented workers are vulnerable to exploitation, long working hours, unfair wages, and 
dangerous and unhealthy working environments. If they do not speak the national language(s), they 
might be less aware of their rights and unable to access grievance mechanisms.   The CESCR has 
commented that laws and policies should ensure the rights of all workers including those working in 
the informal economy and that steps should be taken to "gather relevant disaggregated data so as to 
include this category of workers in the progressive realization of the right to just and favourable 
conditions of work".  
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The enforceability of the ICESCR rights has been a challenge because, until recently, there had 
been no mechanism to directly enforce these rights and pursue actions against a state for violations.  
The Optional Protocol to the ICESCR, which came into force on May 5, 2013, recognizes the 
justiciability of economic, social and cultural rights on an equal footing with civil and political rights. 
Thus, it provides refugees with an international complaint mechanism for addressing violations of 
their rights, and the resulting decisions by the CESCR give guidance to states and courts on their 
obligations concerning economic, social and cultural rights.  Only 23 countries (and none of those 
addressed in this report) are parties to the Optional Protocol.  

The Convention on the Elimination of all Forms of Discrimination Against Women 

Background 

In 1979, the United Nations General Assembly adopted the Convention on the Elimination of all 
Forms of Discrimination Against Women ("CEDAW") in order to protect the rights of women. It was 
instituted on 3 September 1981 and has been ratified by 189 states, although the ratification by over 
50 of these states was subject to certain declarations, reservations and objections, with 38 countries 
rejecting the enforcement article (article 29), which addresses means of settlement for disputes 
regarding the interpretation and application of the CEDAW.   

Of the countries this report focuses on, only Japan and the Philippines have entered into CEDAW 
without reservations. Korea, Bangladesh, and Malaysia have entered a reservation in relation to 
article 16 (marriage and family life).  India, Thailand and Indonesia have entered a reservation in 
relation to article 29. Bangladesh has also entered a reservation in relation to article 2 (Duty of 
States).   

Key articles 

Article 11  

1) States Parties shall take all appropriate measures to eliminate discrimination against 
women in the field of employment in order to ensure, on a basis of equality of men and 
women, the same rights, in particular: 

a) The right to work as an inalienable right of all human beings; 

b) The right to the same employment opportunities, including the application of the same 
criteria for selection in matters of employment; 

c) The right to free choice of profession and employment, the right to promotion, job security 
and all benefits and conditions of service and the right to receive vocational training and 
retraining, including apprenticeships, advanced vocational training and recurrent training; 

d) The right to equal remuneration, including benefits, and to equal treatment in respect of 
work of equal value, as well as equality of treatment in the evaluation of the quality of work; 

e) The right to social security, particularly in cases of retirement, unemployment, sickness, 
invalidity and old age and other incapacity to work, as well as the right to paid leave; 

f) The right to protection of health and to safety in working conditions, including the 
safeguarding of the function of reproduction. 

2) order to prevent discrimination against women on the grounds of marriage or maternity and 
to ensure their effective right to work, States Parties shall take appropriate measures: 

a) To prohibit, subject to the imposition of sanctions, dismissal on the grounds of pregnancy or 
of maternity leave and discrimination in dismissals on the basis of marital status; 

b) To introduce maternity leave with pay or with comparable social benefits without loss of 
former employment, seniority or social allowances; 

c) To encourage the provision of the necessary supporting social services to enable parents to 
combine family obligations with work responsibilities and participation in public life, in 
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particular through promoting the establishment and development of a network of child-care 
facilities; 

d) To provide special protection to women during pregnancy in types of work proved to be 
harmful to them. 

How does it protect refugees' right to work?    

The CEDAW sets out fundamental principles concerning rights for women :  

• Principle of Substantive Equality. CEDAW refers to equal opportunity, equal access, and 
equal results and outcomes for women and men. To redress past discrimination and to 
promote substantive equality, the CEDAW recognises that women do not share equal 
status with men, and that women have to be treated differently from men to benefit equally. 
Article 11, particularly, outlines the right to work for women as "an unalienable right of all 
human beings". It requires equal pay for equal work, the right to social security, paid leave 
and maternity leave "with pay or with comparable social benefits without loss of former 
employment, seniority or social allowances." Dismissal on the grounds of maternity, 
pregnancy or status of marriage shall be prohibited with sanction.  

• Principle of Non-Discrimination. CEDAW defines discrimination as "any act that has the 
effect or purpose of denying the exercise and enjoyment of all rights". From this 
perspective, acts constitute "discrimination" not only if they expressly single out women for 
disparate treatment, but also if they appear to be gender neutral but, nonetheless, have a 
discriminatory impact on women. 

Articles 1 to 3, 5 (a) and 15 of CEDAW establish an obligation on state-parties to ensure that women 
are not discriminated against during the entire asylum process, beginning from the moment of arrival 
at the borders.   Women asylum seekers are entitled to have their rights under CEDAW respected; 
they are entitled to be treated in a non-discriminatory manner and with respect and dignity at all 
times during the asylum procedure and thereafter, including through the process of finding durable 
solutions once asylum status has been recognized by the receiving state. For Articles 3, 10 and 13, 
the United Nation's Committee on the Elimination of Discrimination Against Women (the "CEDAW 
Committee") noted that the receiving state has a responsibility towards women granted asylum 
status when it comes to helping them to, among other things, to find training and/or job 
opportunities.  

Monitoring and enforcement 

CEDAW is enforced by the CEDAW Committee. It monitors the implementation by the state-parties 
of the CEDAW  and reviews the performance of the 188 state-parties on a periodic basis, issuing 
recommendations to them on specific aspects of their obligations under the CEDAW ("General 
Recommendations").  Under the terms of CEDAW, state-parties must submit a national report within 
one year of acceding to the Convention and within every four-year period thereafter. This process 
ensures that state-parties implement CEDAW. 

The CEDAW Committee has issued a number of General Recommendations relating to the status of 
women refugees and asylum seekers. General Recommendation No. 32  dated 14 November 2014, 
builds on the CEDAW Committee's earlier General Recommendations, including No. 19 on violence 
against women, No. 26 on women migrant workers, No. 28 on the core obligations of states-parties 
under article 2 of the CEDAW, and No. 30 on women in conflict prevention, conflict and post-conflict 
situations, as well as on reports of state-parties under CEDAW and the CEDAW Committee's 
concluding observations thereon. 

General Recommendation No. 32 calls for countries to adopt a more gender-sensitive approach to 
dealing with women refugees, asylum-seekers and stateless people in order to take account of the 
abuses they frequently suffer.  Building on UNHCR own guidelines and work on gender-related 
persecution, General Recommendation No. 32 explains that countries need to take account of 
gender equality and non-discrimination in their asylum processes.   The United Nations Refugee 
Agency noted in its announcement of this new general recommendation  that "a failure to adopt a 
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gender-sensitive approach can all too often result in inconsistent asylum decisions and deprive 
many women and girls of international protection. Arranging for women-asylum seekers to be 
interviewed by female case officers is a crucial element in the new guidelines, alongside putting in 
place procedures that allow women to present their claims in their own right, in a safe environment, 
free from intimidation". Another key focus of General Recommendation No. 32 is women's right to 
nationality, including the right to acquire, change or retain their nationality and to confer their 
nationality on their children and spouses.   Removing gender discrimination from nationality laws is 
one of the 10 Actions proposed in the Global Action Plan to End Statelessness: 2014-2024, which 
was launched by UNHCR as part of a new campaign on the issue. There are still 27 countries, for 
example, which do not allow women to pass on their nationality to their children, which can render 
children stateless, with devastating consequences for their childhood and into adulthood.   

On 6 October 1999, the United Nations Assembly adopted a side-agreement to CEDAW allowing  
state-parties to recognise the competence of the CEDAW Committee to consider complaints from 
individuals or groups within its jurisdiction. It entered into force on 22 December 2000 and has 80 
signatories and 109 state-parties.   

 9The International Covenant on Civil and Political Rights  

Background 

The International Covenant on Civil and Political Rights ("ICCPR") is a multilateral treaty adopted by 
the United Nations General Assembly on December 16, 1966 which came into force on March 23, 
1976.  The ICCPR is designed to give people rights which protect their freedom and ensure that 
everyone can take part in society. The ICCPR defines basic rights such as the right to life (Article 6). 
States obligations are divided into three categories. The first is to respect human rights, the second 
is to protect the enjoyment of rights and the third is to fulfil individual rights.  The ICCPR is part of the 
International Bill of Human Rights along with the ICESCR and the Universal Declaration of Human 
Rights.   

A total of 170 countries are party to the ICCPR. Of the eight countries that are the subject of this 
report, only Malaysia is not a party. Bangladesh has entered a reservation of article 14 (equality 
before the courts), and Korea a reservation of article 22 (freedom of association with others).   

Key articles 

Article 2 

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals 
within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without 
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status. 

Article 26 of the ICCPR: 

All persons are equal before the law and are entitled without any discrimination to the equal 
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all 
persons equal and effective protection against discrimination on any ground such as race, colour, 
sex, language, religion, political or other opinion, national or social origin, property, birth or other 
status. 

How does it protect refugees' right to work?    

Articles 2 and 26 of the ICCPR protect refugees by prohibiting discrimination on any ground, 
including race, colour, religion, national origin or other status, and by obligating states to ensure 
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equal protection of rights and freedoms to "all individuals within its territory and subject to its 
jurisdiction."  

The ICCPR acts as an important mechanism for refugees especially in countries where they have 
not ratified the 1951 Convention and 1967 Protocol. For example, refugees can benefit from the right 
to non-refoulement through the ICCPR.   

Article 2(1) requires each one of the rights of the ICCPR to be guaranteed without discrimination 
between citizens and non-citizens.  This demonstrates that the ICCPR can require states to uphold 
higher standards in relation to refugees than the 1951 Convention, where rights for refugees must 
only be equal to that of other non-nationals.  Article 26 requires states to ensure equal protection 
under the law to all people and is not limited to those matters covered by the ICCPR.  Case 
decisions issued by the UN Human Rights Committee accordingly have interpreted Article 26 to 
guarantee non-discrimination in relation to the socioeconomic rights of non-nationals.   

Monitoring and enforcement 

The Human Rights Committee monitors compliance with the guarantees of the ICCPR by reviewing 
state reports on the implementation of the ICCPR, individual complaints, and information supplied by 
NGOs and other relevant United Nation institutions like the UNHCR – the UN Refugee Agency.  An 
individual complaint mechanism exists only if the state has also signed the first Optional Protocol to 
the Convention . Of the eight countries that are the subject of this report, only the Philippines have 
signed onto the first Optional Protocol to the ICCPR.  

 The International Convention on the Elimination of All Forms of Racial Discrimination 

Background 

The International Convention on the Elimination of all Forms of Racial Discrimination ("ICERD") was 
adopted and opened for signature by the United Nations General Assembly on December 21, 1965 
and entered into force on January 4, 1969.  The ICERD is the principal UN human rights treaty 
dealing with discrimination on the basis of race and ethnic and national origin.  

A total of 179 countries are party to the Convention. Of the eight countries that are the subject of this 
report, only Malaysia is not a party. Of the countries examined in this report, India, Indonesia, and 
Thailand have entered reservations to the dispute resolution procedure of Article 22 (which permits 
any party to a dispute relating to the interpretation or application of the Convention to refer the 
matter to the International Court of Justice ("ICJ") for decision). Thailand considers itself not bound 
by Article 22, while India and Indonesia interpret this article as allowing for referral to the ICJ only 
with the consent of all involved parties.   

Key articles 

Article 2.1 

States Parties condemn racial discrimination and undertake to pursue by all appropriate means and 
without delay a policy of eliminating racial discrimination in all its forms and promoting understanding 
among all races, and, to this end:  

a) Each State Party undertakes to engage in no act or practice of racial discrimination against 
persons, groups of persons or institutions and to ensure that all public authorities and public 
institutions, national and local, shall act in conformity with this obligation;  

b) Each State Party undertakes not to sponsor, defend or support racial discrimination by any 
persons or organizations;  
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c) Each State Party shall take effective measures to review governmental, national and local 
policies, and to amend, rescind or nullify any laws and regulations which have the effect of 
creating or perpetuating racial discrimination wherever it exists;  

d) Each State Party shall prohibit and bring to an end, by all appropriate means, including 
legislation as required by circumstances, racial discrimination by any persons, group or 
organization;  

e) Each State Party undertakes to encourage, where appropriate, integrationist multiracial 
organizations and movements and other means of eliminating barriers between races, and 
to discourage anything which tends to strengthen racial division. 

Article 2.2 

States Parties shall, when the circumstances so warrant, take, in the social, economic, cultural and 
other fields, special and concrete measures to ensure the adequate development and protection of 
certain racial groups or individuals belonging to them, for the purpose of guaranteeing them the full 
and equal enjoyment of human rights and fundamental freedoms. These measures shall in no case 
entail as a consequence the maintenance of unequal or separate rights for different racial groups 
after the objectives for which they were taken have been achieved. 

Article 5 

In compliance with the fundamental obligations laid down in article 2 of this Convention, States 
Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee 
the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality 
before the law, notably in the enjoyment of the following rights: 

a) Economic, social and cultural rights, in particular:  

i. The rights to work, to free choice of employment, to just and favourable conditions of work, to 
protection against unemployment, to equal pay for equal work, to just and favourable 
remuneration; 

Article 6 

States Parties shall assure to everyone within their jurisdiction effective protection and remedies, 
through the competent national tribunals and other State institutions, against any acts of racial 
discrimination which violate his human rights and fundamental freedoms contrary to this Convention, 
as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any 
damage suffered as a result of such discrimination.  

How does it protect refugees' right to work?    

Article 5(A) of ICERD has the effect of applying states' obligations to eliminate racial discrimination 
to the right to work.    

Article 1(2) of ICERD recognizes and allows for legitimate distinctions, exclusions, restrictions, or 
preferences between citizens and non-citizens. The UNHCR has observed that this has led to a 
misconception in some quarters that international human rights law allows states to limit the 
enjoyment of basic human rights of non-citizens (including refugees).  In its General 
Recommendation No. 30, the Committee of Elimination of Racial Discrimination ('CERD') clarified 
that State parties had various responsibilities to non-citizens and clearly stated that Article 1(2) 
should not be interpreted as reducing the rights and freedoms for everyone recognised in other 
international human rights instruments such as the ICESCR and ICCPR.  

Monitoring and enforcement 
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CERD is responsible for monitoring state parties' implementation of ICERD. Article 14 of ICERD 
establishes an individual complaints mechanism similar to the Optional Protocols to the ICCPR, 
ICESCR, and CEDAW. CERD will not hear a complaint of a violation of the rights set forth in ICERD 
unless it concerns a state-party that has declared that it recognizes the competence of CERD to 
receive and consider such complaints.  Of the countries addressed in this report, only South Korea 
has made that declaration.     

The United Nations Human Rights Declaration  

Background 

'The United Nation's Human Rights Declaration ("UNHRD")  was adopted by United Nations General 
Assembly on 10 December 1948. The UNHRD operates as a universally agreed framework upon 
which human rights are built. It was one of the first international documents which listed a set of 
internationally-agreed fundamental human rights.  It is declaratory in nature and is not legally 
binding. Nonetheless, it has had a significant impact on legally binding human rights instruments and 
is generally agreed as forming part of international customary law.     

Key articles 

Article 14 

a) Everyone has the right to seek and to enjoy in other countries asylum from persecution.   

b) This right may not be invoked in the case of prosecutions genuinely arising from non-
political crimes or from acts contrary to the purposes and principles of the United Nations. 

Article 23 

a) Everyone has the right to work, to free choice of employment, to just and favourable 
conditions of work and to protection against unemployment.   

b) Everyone, without any discrimination, has the right to equal pay for equal work.   

c) Everyone who works has the right to just and favourable remuneration ensuring for himself 
and his family an existence worthy of human dignity, and supplemented, if necessary, by 
other means of social protection.   

d) Everyone has the right to form and to join trade unions for the protection of his interests. 

Article 24 

Everyone has the right to rest and leisure, including reasonable limitation of working hours and 
periodic holidays with pay.  

How does it protect refugees' right to work?    

The UNHRD generally protects the fundamental human right of freedom. Article 23 specifically 
protects humans' rights to choose work. while Article 24 deals with reasonable working hours.  Other 
fundamental protected rights, such as the right to be protected from slavery (Article 4), are also 
linked to the right to work.   

Monitoring and enforcement 

The rights contained within the UNHRD have either been adopted into local law or exist as part of 
customary law, and therefore the entity responsible for the enforcement of such rights is the state.    
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The Office of the UN High Commissioner for Human Rights (OHCHR) is the main body of the United 
Nations responsible for promoting and securing human rights. The High Commissioner for Human 
Rights comments on country-specific issues and prepares guidance. In addition to the OHCHR, the 
Human Rights Council operates as the intergovernmental United Nations body responsible for 
human rights supervision .   

 The Protocol to Prevent, Suppress and Punish Trafficking in Persons and Related Regional 
Conventions, including the ASEAN Convention Against Trafficking in Persons 

Background 

The Protocol to Prevent, Suppress and Punish Trafficking in Persons (the "Trafficking Protocol") was 
adopted by the United Nations General Assembly in 2000 and entered into force on 25 December 
2003 . In February 2018, it had been ratified by 173 state-parties. With the exception of Bangladesh, 
all the countries subject of this report have entered into the Trafficking Protocol. Malaysia, Thailand 
and Indonesia have entered reservations to Article 15 on the settlement of disputes.     

The Trafficking Protocol commits ratifying state-parties to the prevention of, and the combat against 
trafficking in persons, to protecting and assisting victims of trafficking and to promoting cooperation 
among states to meet those objectives. 

The Trafficking Protocol sits alongside the Protocol against the Smuggling of Migrants by Land, Sea 
and Air  (the "Migrants Protocol"), and the Protocol against the Illicit Manufacturing of and Trafficking 
in Firearms, their Parts and Components and Ammunition , all of which supplement the United 
Nations Convention Against Transnational Organized Crime ("UNCTOC") . The UNCTOC was 
adopted in November 2000 and is the main international instrument in the fight against transnational 
organised crime .  

Key articles 

Article 3 Trafficking Protocol 

"Trafficking in persons" shall mean the recruitment, transportation, transfer, harbouring or receipt of 
persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of 
deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of 
payments or benefits to achieve the consent of a person having control over another person, for the 
purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of 
others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to 
slavery, servitude or the removal of organs... The consent of a victim of trafficking in persons to the 
intended exploitation set forth [above] shall be irrelevant where any of the means set forth [above] 
have been used. 

Article 6(3)(d) Trafficking Protocol 

Each State Party shall consider implementing measures to provide for the physical, psychological 
and social recovery of victims of trafficking in persons, including, in appropriate cases, in 
cooperation with non-governmental organizations, other relevant organizations and other elements 
of civil society, and, in particular, the provision of:  

• Employment, educational and training opportunities.  

How does it protect refugees' right to work?    

Trafficking Protocol 
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The Trafficking Protocol is the first global legally binding instrument with an agreed definition on 
trafficking in persons. It includes three elements: an act (i.e., recruitment), means (i.e., through the 
use of force or deception) and purpose (i.e., for the purpose of forced labour).  

Provisions within the Trafficking Protocol state that state-parties must: take action to penalize 
trafficking, protect victims of trafficking, and grant victims temporary or permanent residence in the 
countries of destination. Therefore, if a state is a party to UNCTOC and its Protocols, it has an 
obligation to create legislation that supports these provisions at the domestic level. 

Article 6(3)(d) of the Trafficking Protocol asks state-parties to consider implementing measures to 
provide for "employment, educational and training opportunities" to trafficked persons who are 
allowed to remain in the country.  

The final part of the Protocol includes the saving clause at Article 14. The saving clause states that 
the Trafficking Protocol shall not affect any other rights, obligations or responsibilities of state-parties 
and individuals under international law, including humanitarian, human rights and refugee laws. It 
further states that the Trafficking Protocol shall not affect the principles of non-refoulement contained 
in any of these laws, and that the Protocol shall not be interpreted in a way that is discriminatory to 
victims of trafficking. Victims of trafficking shall thus have the right to seek asylum in a state 
regardless of whether they entered the country illegally or not. A similar saving clause is included in 
the Migrants Protocol. 

Monitoring and enforcement 

The United Nations Office on Drugs and Crime ("UNODC") is responsible for implementing the 
Trafficking Protocol. 

The Trafficking Protocol has been implemented through a number of regional instruments in Asia, 
which are aimed at combating human trafficking, while tailoring their enforcement and monitoring 
methods to the needs of the region or state. 

ASEAN Convention Against Trafficking in Persons 

The ASEAN Convention Against Trafficking in Persons  ("ACTIP") was adopted in November 2015 
and entered into force on 8 March 2017. ACTIP requires all member states to ensure that their 
domestic legislation is consistent with their obligations under the ACTIP. Its provisions are an 
amalgamation of provisions from other international treaties related to transnational crime and 
trafficking in persons, such as the UNCTOC, the Trafficking Protocol, and the Council of Europe 
Convention. 

ACTIP's objectives are: (i) "to prevent and combat trafficking in persons … to ensure the just and 
effective punishment of traffickers", (ii) "to protect and assist trafficked victims", and (iii) to promote 
regional legal co-operation. These objectives echo those of the Trafficking Protocol. Special 
reference is made to the importance of the principle of non-discrimination, which suggests that 
ACTIP provisions should be applied equally without any discrimination based on gender, race, or 
nationality .   

The ACTIP does not impose a positive obligation on the ASEAN states to promote its rights. It fails 
to include provisions on punishing corporate entities involved in slavery or trafficking. This creates a 
loophole for traffickers. As with other ASEAN conventions, it is limited by being read in "conformity to 
domestic law" . 

Coordinated Mekong Ministerial Initiative against Trafficking 

Another example of the Trafficking Protocol's implementation at a regional level in Asia is the 
Coordinated Mekong Ministerial Initiative against Trafficking ("COMMIT"), a sub-regional group 
composed of China, Laos, Thailand, Cambodia, Myanmar, and Vietnam, which was established in 
2005. Its purpose is to create policies for the anti-trafficking measures in the region, allowing each 
state to create legislation that is in compliance with these provisions. 
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COMMIT is grounded in clear rights-based and victim-centered approach. For example, the initiative 
aids in regulation of labour laws and monitoring labour recruitment companies . 

The Bangkok Principles on Status and Treatment of Refugees:  

The Asian-African Legal Consultative Organization ("AALCO") is a body which advises its 47 
member states on matters of international law. In 1966, the organization adopted the legally non-
binding Bangkok Principles on Status and Treatment of Refugees. In 1970 it went on to adopt an 
addendum to the Bangkok Principles dealing with the "right to return", and in 1987 it adopted 
another addendum dealing with "principles of burden sharing". In June 2001, the AALCO adopted 
the legally non-binding Revised Bangkok Principles . The aims of adoption were specified as being, 
inter alia, to inspire member states to adopt national legislation relating to the status and treatment 
of refugees and to provide a guide to dealing with refugee problems. However, commentators have 
queried the extent to which the original and revised Bangkok Principles have had much impact on 
state practices . 

The Bangkok Principles require under its Chapter IV that its member states provide to refugees 
"treatment no less favourable than that generally accorded to aliens in similar circumstances, with 
due regard to basic human rights as recognised in generally accepted international instruments". 

Asia Pacific Refugee Rights Network 

The Asia Pacific Refugee Rights Network ("APRRN") is a network of civil society organizations and 
individuals with a commitment to advancing refugee rights in the Asia Pacific region. APRRN, which 
was established in November 2008, engages in information sharing, mutual capacity building and 
advocacy. It has developed its own Vision for Regional Protection. APRRN is developing a 
Research and Consultation Strategy and a Plan of Action to support achievement of its Vision. 

The ASEAN Human Rights Declaration 

Background 

The ASEAN Inter-governmental Commission on Human Rights ("AICHR")  was established to 
promote and protect human rights, and to assist its member states to cooperate on human rights 
related concerns. It adopted the "ASEAN Human Rights Declaration ("AHRD)" on 18th November 
2012 in Phnom Penh, Cambodia, which confirmed AICHR's commitment to the Universal 
Declaration of Human Rights ("UDHR"), the UN charter and other international conventions. 
Although the AHRD is not legally binding, it has been used as a platform through which member 
states have strengthened their human rights obligations. . 

The ten member states who are signatories to the ASEAN Human Rights Declaration are Brunei 
Darussalam, Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar, Philippines, Singapore, Thailand 
and Viet Nam.  The local and regional bodies working to protect the rights of ASEAN citizens are 
expected to follow the terms of the AHRD, the ASEAN Charter and UDHR. 

Key articles 

Article 26  

ASEAN Member States affirm all the economic, social and cultural rights in the Universal 
Declaration of Human Rights. Specifically, ASEAN Member States affirm the following: 

a) Every person has the right to work, to the free choice of employment, to enjoy just, decent 
and favourable conditions of work and to have access to assistance schemes for the 
unemployed. 
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b) Every person has the right to form trade unions and join the trade union of his or her choice 
for the protection of his or her interests, in accordance with national laws and regulations. 

c) No child or any young person shall be subjected to economic and social exploitation. Those 
who employ children and young people in work harmful to their morals or health, dangerous 
to life, or likely to hamper their normal development, including their education should be 
punished by law.  ASEAN Member States should also set age limits below which the paid 
employment of child labour should be prohibited and punished by law. 

How does it protect refugees' right to work?    

Under Article 26 of the AHRD, member states affirm all the economic, social and cultural rights in 
the UDHR, and under Article 27, every person has the "right to work", to "enjoy just, decent and 
favorable conditions of work and have access to assistance schemes for the unemployed". Article 27 
does not recognize the right to free choice of employment nor does it guarantee just working 
conditions. The failure to include the right to equal pay for equal work renders this provision 
insufficient against international labor standards.   

The AHRD does affirm the importance of promoting and protecting fundamental rights but limits its 
application by being made subject to domestic law. The balance struck between human rights and 
duties in the AHRD has been stated to provide governments with disproportionate power over the 
individual. Legal restrictions to the rights in the AHRD are not tested; there is no mechanism through 
which the restrictions can be reviewed .  

In contrast to the other regional conventions, the AHRD does not use the term "refugee" or "asylum 
seeker". There is a reluctance to add these terms into the AHRD given the small number of ASEAN 
states which signed the 1951 Convention and its Protocol.   

Monitoring and enforcement 

The AICHR has been established to monitor and protect human rights in ASEAN. From the AICHR, 
two bodies have been established: the ASEAN Commission for the Promotion and Protection of the 
Rights of Women and Children and the ASEAN Committee on the Implementation of the ASEAN 
Declaration on the Protection and Promotion of the Rights of Migrant Workers.   

ASEAN nations still face difficulties in successfully ensuring proper integration of refugees and 
asylum seekers 11 . The AHRD is criticized for its non-binding nature and for its failure to meet the 
standards set by international human rights instruments . Unlike other regional treaties, the AHRD 
does not establish a regional court or a mechanism through which individuals may seek redress.     

The Bali Process on People Smuggling, Trafficking in Persons and 
Related Transnational Crime 

The Bali Process is a forum which was established in 2002 to raise awareness of the smuggling and 
trafficking of people and transnational crimes in the Asia Pacific region. It is co-chaired by Indonesia 
and Australia and has over 48 members, including the UNHCR, the International Organization for 
Migration (IOM), the UNODC and a number of international agencies. It established a Regional 
Support Office ("RSO") to support and strengthen practical cooperation on refugee protection and 
international migration, including human trafficking and smuggling, and other components of 
migration management in the region.  https://www.baliprocess.net/ 

The RSO hosted an event in 2016 in Bangkok entitled "PATHWAYS TO EMPLOYMENT: 
EXPANDING LEGAL AND LEGITIMATE LABOUR MARKET OPPORTUNITIES FOR REFUGEES" 
to find a solution addressing temporary rights to work for refugees, access to labour and market and 
development of labour schemes currently in place. The event was attended by many representatives 
from both public and private companies including government agencies, civil societies and 
institutions.   
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A research paper was prepared for the event in 2016 [above] entitled "CAN EMPLOYING 
REFUGEES BRING VALUE TO COMPANIES IN ASIA-PACIFIC". The research identifies that there 
are advantages to hiring refugees: (1) they are motivated and enthusiastic; (2) they can fill the 
missing gap in labour shortages for businesses in Asia; (3) they have lower turnover and higher 
loyalty; (4) they increase workplace diversity which strengthens the company's market share; and 
(5) can provide reputational benefits to the company by making it clear that the company is serious 
about its social responsibility obligations. 
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